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CBCA Imposes Damages for Prime
Contractor’s Failure to Self-Perform at Least
50% of Contract Work

Recently, in what apparently is a case of first
impression, the U.S. Civilian Board of Contract Appeals
(the Board) in Singleton Enterprises v. Department of
Transportation awarded contract damages to the Federal
Highway Administration (the Government) for a prime
contractor’s failure to self-perform at least 50% of the
contract work. While this decision does not have
precedential effect (which means it is not binding on the
Board in subsequent cases), it is nonetheless noteworthy
because this case likely will be looked to for guidance in
future cases involving the imposition of damages for
breach of self-performance requirements. These re-
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quirements are common in Federal procurements, and
the agencies administering Federal contracts are in-
creasingly insistent on enforcement of the requirement.
The stated rationale is to assure the general contractor’s
“adequate interest and supervision of the work.”

The contract, which was a firm fixed price contract
awarded to the prime contractor for a base price of
$634,241.40, contained a provision requiring the prime
contractor to self-perform work equivalent to at least
50% of the project work. The Board concluded that the
prime contractor breached the contract by failing to meet
this self-performance requirement and then turned its
attention to the Government’s proposed calculation of
damages, which the Government calculated to be
$22,538.17. The Government essentially calculated its
damages by removing from the prime contract amount
the premium (i.e., the difference between the total price
of the subcontractor’s work and the total contract price)
that the Government was paying to have the prime
contractor perform the subject work.

At the outset of its examination of the Government’s
proposed damages calculation, the Board stated:

The imposition of damages for failure to meet
the 50% threshold is a matter of first impres-
sion for this Board. No cases that have been
brought to our attention are directly on point,
either as to the propriety of assessing damages
for this particular breach or how to calculate
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those damages. That said, after consideration,
we find that the Government, as any contract-
ing party, has a right to the benefit of its bar-
gain and, thus, the right to recover damages due
to a breach. There is no provision in this con-
tract which prohibits the Government from
seeking damages for the breach in issue or
which provides a specific remedy for this type
of breach.

The Board found that under these circumstances an
assessment of damages was warranted and that the
method of calculation used by the Government was
reasonable and appropriate.

In this particular case, the damages were relatively
inconsequential given the size of the contract. However,
the damages calculation for breach of the self-perform-
ance requirement could be quite substantial, depending
on the size of the contract, the nature of the dispute, and
the actual percentage of work completed by the contrac-
tor. For example, the VA clause on this issue imposes a
penalty of 15% on the amount of the work which was
not properly self-performed. Where the self-performance
shortfall is, say, $40,000,000 (as it may be on a large
hospital job), the penalty is obviously substantial.

It should also be noted that failure to satisfy self-
performance requirements can potentially open a con-
tractor up to liability under the False Claims Act if the
contractor falsely certifies the percentage of work that it
is self-performing. Keep in mind that each and every
time a contractor submits a payment application to the
Federal Government directly, it is certifying compliance
with the terms and conditions of the contract. Moreover,
it is likely that the Government will latch on to the
Board’s decision in investigating whether self-perform-
ance requirements have been met and then use breaches
of self-performance provisions as an offset against
legitimate claims by contractors.

By Robert J. Symon and Aron C. Beezley

Construction Defect Complaint Alleging
Negligent Misrepresentation May Trigger
Insurance Coverage

Insurance companies routinely — and incorrectly in
many states — deny coverage for construction defects
cases by arguing that construction defect claims do not
allege covered occurrences and, even if they do, various

exclusions eliminate coverage. Before engaging in ex-
tended disputes over these coverage denials, business
insureds should carefully scrutinize the complaint for
alternative grounds for coverage. A recent insurance
coverage case arising out of a lawsuit between a resi-
dential buyer and seller, USAA Casualty Insurance Co.
v. Mclnerney, demonstrates the favorable impact of an
alternative claim on coverage. The court in Mclnerney
required the insurance company to defend a home seller
from the home buyer’s lawsuit because the complaint
alleged negligent misrepresentation, even though the
complaint also alleged admittedly non-covered claims.

This case arose out of problems with a leaking
basement in Illinois. The sellers’ home disclosure in-
formed the buyer of flooding or reoccurring leakage
problems in the basement that had been corrected by
new drains and landscaping. The sellers also disclosed
that “[o]n rare occasions, we have experienced slight
seepage.” Less than a year after the sale closed, the
basement sustained water infiltration, flooding, and
mold growth that rendered the basement uninhabitable
and allegedly constituted far more than “slight seepage.”
The buyers sued the sellers, claiming that the sellers
negligently misrepresented the potential for basement
flooding. The buyers also alleged breach of contract,
violation of the Residential Real Property Disclosure
Act, and fraudulent misrepresentation. The buyers
claimed that the flooding damaged their house and per-
sonal belongings, and also caused mold-related illnesses.

The sellers submitted the buyers’ lawsuit to their
liability insurer, but the insurer denied coverage and
instead sued the sellers to obtain a ruling on coverage.
The insurer argued that the complaint did not allege an
occurrence, and, even if it did allege an occurrence, the
occurrence was excluded from coverage because it
resulted from intentional acts or arose from the sales
contract. The sellers did not dispute the insurer’s inten-
tional acts and contract exclusion defenses, but argued
that the buyers’ claim for negligent misrepresentation
was a covered occurrence not excluded under the policy.

The Illinois appellate court held that a negligent
misrepresentation claim is not excluded from coverage
as long as the insured did not expect or intend the injury.
The court held that the complaint alleged an occurrence
by alleging negligent misrepresentation and that the
relevant exclusions did not eliminate that coverage. The
complaint alleged an occurrence because the damage
arguably was not expected or intended. The contract
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exclusion did not bar coverage because the disclosure
report was not a contract and the buyers’ lawsuit sought
compensatory damages rather than contract-based relief.

Thus, the court seized on a single count — negligent
misrepresentation — as the grounds for requiring the
insurer to defend the entire case against the home seller.
As the court explained, “if the underlying complaint
against the insured contains several theories of recovery
and only one of the theories is potentially covered, the
insurer must still defend the insured [and] may become
obligated to defend against causes of action and theories
of recovery that the policy does not actually cover.”

Construction defect complaints allege many alterna-
tive theories of recovery and one of those may be an
“occurrence” (although many insurers may contest the
point). Although insureds and insurers typically battle
over exclusions to coverage, such as the “your work”
and “faulty workmanship,” exclusions, alternative bases
for coverage may be available that avoid these disputes.
Business insureds facing construction defect claims
should search for alternative bases for coverage in com-
plaints asserted against them. A single allegation, such
as one for negligent misrepresentation, can be sufficient
to trigger coverage for a claim that, from the insurer’s
perspective, is otherwise uninsured.

By Katherine Henry

Know Your State Law to Better Assess Risk

The recent Illinois case 1324 W. Pratt Condominium
Association v. Platt Construction Group, Inc. reminds
contractors to be mindful of state policy considerations
which may affect their risk assessments when con-
structing condominiums or high profile projects.

The case involved the construction and sale of an
eight unit residential building in Chicago, Illinois. The
project developer contracted with a general contractor
for construction of the building, who then hired a num-
ber of trade subcontractors to perform the majority of
the work.

After completion of the building in March 2005, the
developer sold the eight units in the building as condo-
minium units, entering into real estate contracts with
each of the individual condominium unit owners. The
general contractor and trade subcontractors had no direct

contracts with the individual unit owners and were not
involved in the sale of the units.

After sale of the condominium units, the developer
became insolvent and entered bankruptcy. Shortly there-
after, leaks developed in the condominium building. The
condominium association alleged that these leaks caused
structural damages to the building and also caused mold
to grow throughout the building with resultant medical
problems for some of the owners. Because the developer
had gone out of business, the condo association notified
the general contractor of the leaks and requested that it
repair the problems. The general contractor ignored
these requests; so, the condo association sued the gener-
al contractor and some of its subcontractors asserting
various causes of action, including breach of the implied
warranty of habitability.

The general contractor first asked the Illinois trial
court to dismiss the case because it had no contract with
the unit owners or the condo association. While the trial
court accepted this argument, on appeal the Illinois ap-
peals court held that the implied warranty of habitability
is meant to protect homeowners from improper con-
struction and therefore, the implied warranty applied
against the general contractor even when there was no
contract between the general contractor and the unit
owner.

On its second visit to the trial court, the general
contractor attempted to rely on a provision in the real
estate sales contract between the developer and the
individual unit owners whereby the unit owners “dis-
claimed” the implied warranty of habitability. Again, the
lower court accepted the general contractor’s argument
and ruled in favor of the general contractor. The unit
owners again appealed.

Upon review, the appellate court noted that the real
estate purchase contracts were between the individual
unit owners and the developer; the general contractor
was not a party to the contract. The court then noted that
disclaimers of the implied warranty of habitability are
strictly construed under Illinois law, as a matter of pub-
lic policy. Here, the disclaimer of the implied warranty
of habitability was only between the “Purchaser” and the
“Seller” — between the unit owners and the developer.
The court held that by its plain terms, this disclaimer
could not apply to the general contractor. Therefore, the
general contractor could still be held liable for breach of
the implied warranty of habitability.
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This case reminds contractors to be careful when
constructing multi-unit residential buildings and other
properties that may be subject to important “policy con-
siderations” under a given state’s law. To remain prof-
itable, it is important that contractors put in place effect-
ive contractual mechanisms for assigning and disclaim-
ing risks that will be effective under the applicable law.
To do so, contractors must have a solid understanding of
the legal structures under which they operate. While
there is no “sure” answer here, the contractor might have
been successful in having its contractual partner agree to
place a disclaimer favorable to the contractor and its
subcontractors in the condominium sales contracts.

By Luke Martin

If Your Warranty Fails, Will You Be Liable For
Consequential Losses?

Two important elements of any commercial contract
are the warranty and the exclusion of consequential
losses. In the context of the sale of goods, warranty
provisions will typically cover defective products and
the seller’s liability will be limited to the replacement or
repair of the goods and may not cover so-called
“consequential” damages. However, when a warranty
fails of its essential purpose, contractual limitations on
recovery of consequential losses can be compromised.

“Failure of essential purpose” of a warranty is a
legal term that describes the situation where a warranty
provides insufficient remedies to a purchaser. In a con-
struction setting, the most typical example of this is the
purchase of a piece of commercial equipment that is in
some way defective. When the defect is discovered, the
purchaser contacts the seller and requests that the seller
fulfill its warranty obligations by fixing the equipment.
Courts have held that a “limited repair or replace”
warranty fails of its essential purpose when the seller is
not able to fix the equipment in a reasonable amount of
time, even if numerous attempts at repair are undertaken.

A warranty can also fail of its essential purpose
when a volume purchaser discovers a “serial defect”-
i.e., a defect present within a large number of similar
units. Even if the seller replaces the products under
warranty, the warranty may still fail of its essential
purpose if the purchaser is required to absorb the cost of
uninstalling the products and shipping them back to the
seller (as well as absorbing the resulting loss in produc-
tion or cooling or other output). The theory behind this

doctrine is that mere replacement of the defective prod-
ucts does not sufficiently compensate the purchaser — in
legalese, the purchaser is deprived of the “benefit of the
bargain.”

When a warranty has failed of its essential purpose,
the purchaser may be allowed to recover consequential
losses despite a contractual exclusion of the same. The
Uniform Commercial Code (“UCC”), which governs the
sale of goods and is adopted in some form by every
state, specifically addresses failure of a warranty and
consequential losses. Section 719 of the UCC expresses
the following rules: first, if a warranty fails of its essen-
tial purpose, all “normal” remedies (including recovery
of consequential losses) become available to the pur-
chaser; second, if a consequential loss exclusion is un-
conscionable, it is not valid. The interplay between these
provisions begs the question: if a warranty fails of its
essential purpose, thereby allowing the purchaser the full
range of remedies available for breach of contract, does
a consequential loss exclusion remain valid if it is not
unconscionable? In other words, is a contractual conse-
quential loss exclusion automatically extinguished when
a warranty fails of its purpose?

The majority of states hold that the two UCC provi-
sions are dependent — that a consequential loss limitation
is automatically extinguished when a warranty fails of
its purpose and the purchaser is allowed to recover con-
sequential losses despite the contrary limitation in the
parties’ contract. The logic of this position is that the
balance of risk inherent in a contract between two parties
is materially altered when a warranty fails to serve its
purpose. The majority states include Alabama, Dela-
ware, ldaho, Illinois, Massachusetts, Michigan, Ohio,
South Dakota, and Wisconsin. The minority of states
hold that the two UCC provisions are independent — that
a contractual limitation on recovery of consequential
losses remains valid even when a warranty fails of its
purpose. The logic of this position is that the balance of
risks was negotiated between the parties and it should
not be disturbed. Minority states include some behe-
moths in commercial contracting: California, New Jer-
sey, New York, North Carolina and Tennessee. Some
states, such as Mississippi, have not explicitly addressed
this issue.

In order to better protect against liability for conse-
quential losses, manufacturers and sellers of equipment
and materials should consider including a contractual
provision explicitly stating that the consequential loss
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exclusion functions independently from the terms of the
limited warranty. The provisions should state that the
parties agree the consequential loss exclusion will re-
main in place even if the warranty fails of its essential
purpose. Even in the majority rule states, this type of
contractual clause has a good chance of holding up in a
court of law because the UCC can be modified or over-
written by a contractual agreement. The following are
two sample clauses, which can be added to consequen-
tial loss exclusions:

“This disclaimer and exclusion shall apply even if
the express warranty set forth above fails of its
essential purpose.”

“Customer acknowledges and agrees that Seller has
set its prices and entered into the Agreement in
reliance upon the disclaimers of warranty and the
limitations of liability set forth herein, that the same
reflect an allocation of risk between the parties
(including the risk that a contract remedy may fail of
its essential purpose and cause consequential loss),
and that the same form an essential basis of the
bargain between the parties.”

Of course, the purchaser, whether contractor or
owner, faced with this effort by the equipment supplier,
should be diligent in attempting to negotiate more
favorable terms.

By Vesco Petrov

Owner’s Approval of Means and Methods may
not Relieve Contractor of Liability

When faced with a risky means and methods issue—
excavating near an existing structure, for example—
contractors frequently seek or otherwise receive input
(whether they want it or not) from the owner or its on-
site representative. In other cases, the contractor may
simply take comfort in the fact that the owner is observ-
ing the means and methods in progress and is not
objecting to them. In either case, the contractor may
assume that so long as the owner somehow “buys in” to
the contractor’s plan and the contractor properly exe-
cutes it, the owner will bear some or all of the risk if
something goes wrong. This is not a sure assumption.

Generally, a contractor is solely responsible to
implement the owner’s design concept through means
and methods of its choosing, so long as the owner or

owner’s designer does not dictate in the design that the
contractor employ specific means and methods. More-
over, inspection provided by or for the owner generally
does not guarantee the contractor’s performance or
relieve its obligation to perform work in accordance with
the drawings and specifications. It is common for
contracts to spell out these principles. The AIA A201
(2007), for example, provides that the “Contractor shall
be solely responsible for, and have control over,
construction means, methods, techniques, sequences and
procedures and for coordinating all portions of the Work
under the Contract, unless the Contract Documents give
other specific instructions concerning these matters.”

While these are generally well understood prin-
ciples, the analysis is less obvious when the owner has
somehow indicated its approval of the means and
methods. An older but frequently cited case out of lowa,
Shepherd Components, Inc. v. Brice Petrides-Donohue
& Associates, Inc., illustrates why a contractor should
not assume that it is off the hook in these cases. Shep-
herd involved sewer system improvements that required
excavation near an existing structure. Although the
contracts for the project clearly assigned sole liability for
means and methods to the contractor, the owner’s engin-
eer, upon request for consultation from the contractor,
provided its approval of the contractor’s proposed meth-
od for protecting the adjacent property during excava-
tion. The contractor installed sheet piling designed to
retain the soil supporting the existing structure but—
thinking it would solve a separate vibrations problem—
deviated from the plan by excavating some material
from the existing structure-side of the sheet piling. Signs
of a potential failure quickly appeared. The contractor
consulted the engineer and proposed a new plan to him.
Although the engineer apparently did not formally
approve this second plan, he was intimately aware of the
plan and discussed it with the contractor in several
meetings. The contractor followed the new plan without
objection from the engineer. Nevertheless, a significant
failure occurred and the owner of the existing structure
sued the contractor and engineer.

Despite these “bad facts” for the engineer, which
made it appear that he at least tacitly approved the plan,
the court focused primarily on the terms of the contracts
at issue and the customary lines of responsibility dis-
cussed above. Under its contract with the owner, the
contractor had sole authority over means and methods.
In contrast, while the engineer’s contract with the owner
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contained a duty to inspect the construction site, he had
no authority to control means and methods. At trial, the
property owner and contractor argued that the engineer
should be primarily liable for the failure based on his
negligence in failing to object to the plan or propose a
plan of his own, especially given his involvement in the
situation. Nevertheless, the court found that the engin-
eer’s on-site involvement did “not change the fact that
[he] had no legal duty to interfere with [the contractor’s]
judgment on which construction procedures to utilize.”
In the end, the contractor was left holding the bag.

Understandably, contractors may view the owner’s
engineer as a good source of input, and there is nothing
inherently wrong with seeking such input. However, the
lesson of Shepherd is that contractors should not assume
that the owner or owner’s engineer has taken responsi-
bility for a means and methods issue just because the
engineer has observed, participated in, or even approved
the method.

By James Warmoth

Magic Words Make For Bad Law

Homebuilders in Ohio, and those litigants who might
be influenced by the Supreme Court of Ohio, should
take note of the recent decision in Jones v. Centex
Homes that the duty to build in a workmanlike manner is
non-waivable as a matter of law. This decision flies in
the face of the industry practice of disclaiming common
law implied warranties and substituting limited express
warranties in their place. The court achieved this result
by claiming that building in a workmanlike manner was
a “duty” rather than an “implied warranty.” It appears
that this has been in the law in Ohio for close to thirty
years, yet the Ohio Legislature hasn’t acted to fix this
problem.

One of the first things lawyers learn is that the civil
law draws its duties largely from contract and tort.
While most people in our industry are quite familiar
with contracts, many have heard of torts but aren’t quite
sure what the term means. Tort duties are duties that do
not arise under contract, but arise because of the nature
of society. They are those that a “reasonable person”
would undertake in exercise of ordinary care to those
around her. In the non-construction context, this means
driving one’s car at a reasonable rate of speed to protect
other drivers or not driving while intoxicated. For our
industry, it might mean not building weak scaffolds near
public walking areas or leaving open excavations where

the public would be likely to walk into them. Generally,
it has not meant taking on duties to specific homeowners
with whom the builder has a contract because the con-
tract is the best way for those two parties, dealing at
arm’s length, to define their responsibilities to one ano-
ther. If a homeowner wants a warranty, he or she can ask
for one in the contract. For this reason, the law recog-
nizes that promises regarding the quality of construction
and directed at the homeowner, i.e., warranties, spring
from the contractual relationship and would not exist
without it. Several states recognize that a party who
promises to do something in a contract also has a duty to
do that act reasonably — that is, contract duties can give
rise to tort duties. Other states reject this view and adopt
the economic loss rule, holding that purely economic
damages arising from a contract may not also have a
remedy in tort.

Why on earth should one care about this discourse
on contracts vs. torts? In the Ohio case, the court fo-
cused on the builder’s characterization of the duty to
build in a workmanlike manner as an “implied warran-
ty,” in keeping with the general rules of the construction
industry. Indeed, the court appears to have no problem
with the notion that implied warranties can be waived
and replaced by contract, but it claimed “that issue is not
squarely before us.” In Ohio, the obligation of a builder
to provide a habitable home is a duty that arises from the
contract, but is not an “implied warranty.” Therefore,
the duty cannot be waived in the way a warranty can.
One supposes that a mere deviation from plans and
specifications might not support this tort duty if the
deviation were not “unreasonable” or was not alleged to
make the home uninhabitable.

However, in practice, this is a harmful rule for con-
struction businesses. First, by placing the duty in tort
(specifically, negligence), the court takes away builders’
ability to avoid a lengthy trial, as almost every negli-
gence suit inherently turns on jury-decided questions.
Second, the Ohio court changes the legal risks by not
allowing parties, contracting at arms’ length, to alter this
particular tort duty in their contracts. Our advice to those
building homes or condominiums in Ohio is to review
your risk allocation clause, attempt to insure this partic-
ular risk, and, where possible, place strict notice limit-
ations on a homeowner asserting a habitability claim.
Finally, talk to your lawyer about other potential ways to
limit this risk.

By Jonathan Head
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Bradley Arant Lawyer Activities:

David Taylor spoke at the International Council of Shop-
ping Centers “College” in Philadelphia on March 2nd on
the topic of “Managing Construction Disputes.”

Eric Frechtel, Steven Pozefsky and Aron Beezley co-
authored an article on the first known court challenge of a
U.S. Department of Veterans Affairs (“VVA”) denial of an
application for inclusion in the VA’s VetBiz Vendor Infor-
mation Pages Verification program which was published in
the April/May 2012 issue of Federal Construction
Magazine.

Michael Knapp, Ryan Beaver, Brian Rowlson, James
Warmoth and Monica Wilson recently attended the ABC
Carolinas Construction Conference in Wilmington, NC,
where the Charlotte office was recognized as the ABC
Carolinas Associate Member of the Year for 2012.

Ralph Germany was named a Mid-South Super Lawyer in
the area of Construction Litigation for 2011. Alex Purvis
was also named a “Rising Star” in the area of Insurance
Coverage.

Brian Rowlson recently authored an article that was sel-
ected for publication in the Florida Bar Journal and will
also be published in the next Division 7 newsletter for the
ABA Forum on the Construction Industry.

Arlan Lewis spoke at the ABA Forum on the Construction
Industry’s 2012 Annual Meeting in Las Vegas, NV in April
on “Federal Contracting for Small, Minority and Women-
Owned Businesses.”

David Taylor spoke at the American Bar Association’s
ADR National Meeting in Washington, DC on April 19th
on the topic of “Selecting Neutrals.”

Doug Patin, Bill Purdy and Mabry Rogers were honored
in the “International Who’s Who of Construction Lawyers
2011.”

David Pugh was recently named as a member of the Board
of Directors for Design-Build Institute of America's South
Central Region.

David Taylor spoke on May 4th at the Tennessee Chapter
of American Society of Professional Engineers in Nash-
ville on “Contract Clauses that Can Bite Back.”

Ryan Beaver, Ralph Germany, Michael Knapp, David
Pugh, David Taylor and Bryan Thomas recently spoke at
the Bradley Arant Boult Cummings LLP 2012 Construc-
tion Contract Claims Legal 101 seminars in Birmingham
on May 11th, Nashville on May 18th, Charlotte on June
15th and Jackson on June 22nd.

Stanley Bynum attended the ABA Section of International
Law’s Spring Meeting from April 17th to 24th in New
York City.

Keith Covington spoke on the latest developments at the
National Labor Relations Board and the Department of
Labor at two recent membership meetings sponsored by the
Associated Builders and Contractors. Keith’s presentation
included discussion of the new NLRB posting rule, the
NLRB’s new rules on union election procedures, and the
proposed changes to the DOL’s labor persuader reporting
rules.

Jim Archibald, Axel Bolvig, Ralph Germany, John
Hargrove, Rick Humbracht, Russ Morgan, David
Owen, Doug Patin, David Pugh, Bill Purdy, Mabry
Rogers, Wally Sears, Frederic Smith, Harold Stephens
and David Taylor were recognized in The Best Lawyers in
America for 2013.

Jim Archibald, Axel Bolvig, John Hargrove, Doug
Patin, Mabry Rogers, Harold Stephens, Wally Sears
and Robert Symon were recognized as Super Lawyers for
2012. David Bashford and John Mark Goodman were
recognized as Rising Stars.

Mabry Rogers and Bill Purdy were recognized in Cham-
bers 2012 edition in the area of Construction Litigation.
Doug Patin and Bob Symon were recognized in the area
of Construction. John Hargrove was recognized in the
area of Labor & Employment.

For more information on any of these activities or speaking
engagements, please contact Terri Lawson at 205-521-
8210.

NOTE: YOU CAN FIND THIS NEWSLETTER AND PAST NEWSLETTERS ON OUR WEBSITE. IF YOU ACCESS THIS NEWSLETTER ON OUR
WEBSITE, CASE-LINKS WILL BE AVAILABLE UNTIL THE NEXT NEWSLETTER IS PUBLISHED. WE DO NOT VIEW THIS NEWSLETTER AS
WRITTEN FOR ATTORNEYS BUT RATHER FOR PRACTICING MEMBERS OF THE CONSTRUCTION INDUSTRY. IF YOU OR YOUR LAWYER
WOULD LIKE TO KNOW MORE INFORMATION ABOUT A PARTICULAR ARTICLE OR WOULD LIKE THE CASE CITES, YOU MAY GO TO
WWW.BABC.COM/PG_CONSTRUCT.CFM OR CONTACT ANY ATTORNEY LISTED ON PAGE 8 OF THIS NEWSLETTER.
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Disclaimer and Copyright Information
The lawyers at Bradley Arant Boult Cummings LLP, including those who practice in the construction and procurement fields of law, monitor the law and
regulations and note new developments as part of their practice. This newsletter is part of their attempt to inform their readers about significant current events, recent
developments in the law and their implications. Receipt of this newsletter is not intended to, and does not, create an attorney-client, or any other, relationship, duty or
obligation.

This newsletter is a periodic publication of Bradley Arant Boult Cummings LLP and should not be construed as legal advice or legal opinion on any specific
facts or circumstances. The contents are intended for general information purposes only, and you are urged to consult your own lawyer concerning your own situation
and any specific legal questions you may have. For further information about these contents, please contact your lawyer or any of the lawyers in our group whose
names, telephone numbers and E-mail addresses are listed below; or visit our web site at www.babc.com.
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Robert J. Campbell, Attorney... ...(205) 521-8975 ..... ricampbell@babc.com

Jonathan Cobb, Attorney.......... 100 (205) 521-8614 ..ot jcobb@babc.com
F. Keith Covington, Attorney... ....(205) 521-8148 ..... .. kcovington@babc.com
Jeff Dalton, Legal Assistant......... 100 (205) 52L1-8804 ...ttt bbb jdalton@babc.com
Joel Eckert (Nashville), Attorney.........ccccevee. veee (615) 252 AB40......c.cciiieii ettt jeckert@babc.com
Eric A. Frechtel (Washington, D.C.), AHOIMEY .......cccccerriirerrinensesieenins (202) 719-8249 ...ttt efrechtel@babc.com
Ralph Germany (Jackson), AtOINEY .........ccoeererireiieirieisie e (601) 592-9963 ......eeeeiiieeieieiee sttt et rgermany@babc.com

Daniel Golden (Washington, D.C.), Attorney ...
John Mark Goodman, Attorney........cc.ceeveeevenene

0 (202) 719-8398 ..ottt dgolden@babc.com
...(205) 521-8231 ..... . jmgoodman@babc.com

John W. Hargrove, Attorney (205) 521-8343 ...ttt jhargrove@babc.com
Jonathan B. Head, AtOIMEY .......cccvevrerieirieiseeeseee s (205) 521-8054 .....vcveeirieiesiereetesieeste st se ettt ettt ne et e ens jhead@babc.com

Anne Henderson, Legal Assistant.......
Michael P. Huff (Huntsville), Attorney..
Rick Humbracht (Nashville), Attorney ..
Aman Kahlon, Attorney..........ccocevveennn

....(205) 521-8371 ..... .. ahenderson@babc.com
e (256) BLT-5L1L ..ttt e mhuff@babc.com
....(615) 252-2371 ..... ..rhumbracht@babc.com
...(205) 521-8549 ..... ....akahlon@babc.com

Michael W. Knapp (Charlotte), Attorney................. ....(704) 338-6004 ..... ... mknapp@babc.com
Michael S. Koplan (Washington, D.C.), AttOrNEY..........cccecervrrreerirrsrecns (202) 719-8251 ...cvveveieieiesieieee ettt mkoplan@babc.com
Arlan D. LEWIS, AOMMEY ......c.civiirieererieieieisesieeseeseee s e e e seeneees (205) 5218131 ...cveciiieerieiesieieste et nenen alewis@babc.com
Tom Lynch (Washington, D.C.), Attorney. ...(202) 719-8216 ..... ... tlynch@babc.com
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Emily Oyama, Construction Researcher .............. ....(205) 521-8504 .....
Douglas L. Patin (Washington, D.C..), Attorney.. ...(202) 719-8241 .....

...lumartin@babc.com
..dowen@babc.com
eoyama@babc.com
.. dpatin@babc.com

Vesco Petrov, Attorney (20) A SRS vpetrov@babc.com
Steven A. Pozefsky (Washington, D. C.), AHOIMEY .......ccccvervrernierernenns (202) 719-8210 ...uviieeiisie ettt e spozefsky@babc.com
J. David Pugh, AtOINEY ........ccovverveerienseeeeeseeeenes ....(205) 521-8314 dpugh@babc.com

Bill Purdy (Jackson), Attorney ....(601) 592-9962 .bpurdy@babc.com
Alex Purvis (Jackson), ATOMEY .......ccccoeerieirieieirieesie s (601) 592-9940 ...ttt apurvis@babc.com
Jeremiah S. Regan (Washington, D.C.), AttOrNEeY......c..ccoevvrervrerienreernenenes (202) 719-8221 ...t sieie ettt ene jregan@babc.com
Lewis P. Rhodes (Washington, D.C.), Attorney....... e (202) 719-8208 .......ooveieieeieiieiieiees ettt Irhodes@babc.com

E. Mabry Rogers, AttOrmey ..........ccccecereeererene. ....(205) 521-8225 .....
Walter J. Sears Ill, Attorney ........... ....(205) 521-8202 .....
Eric W. Smith (Nashville), Attorney... ....(615) 252-2381 .....
Frederic L. Smith, Attorney ............ ...(205) 521-8486 .....

... mrogers@babc.com
.. wsears@babc.com
..esmith@babc.com
.. fsmith@babc.com

Michele Smith, Legal ASSIStaNt ..........ccvvevieriiireireee e (20 A I SRS msmith@babc.com
Winston Smith, Legal ASSISTANt..........cccveiirverviiieiiseece e (20 A L TSP wsmith@babc.com

H. Harold Stephens (Huntsville), Attorney ....... ....(256) 517-5130 ..... .hstephens@babc.com
Robert J. Symon (Washington, D.C.), Attorney ....(202) 719-8294 ..... .... 'Isymon@babc.com
David K. Taylor (Nashville), Attorney.............. .... (615) 252 2396.. ..dtaylor@babc.com
Darrell Clay Tucker, 11, Attorney........ ....(205) 521-8356 ..... .... dtucker@babc.com

o

D. Bryan Thomas, Attorney..... ....(205) 521-8434 ..... .dbthomas@babc.com
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Paul S. Ware, AtEOMNEY ........ccceiiiiiiirieisie et (205) 52L-8624 ...ttt et pware@babc.com
James Warmoth (Charlotte), Attorney e (T04) 3386211 ...t jwarmoth@babc.com

Loletha Washington, Legal Assistant..... ....(205) 521-8716 ..... .Iwashington@babc.com
Monica L. Wilson, (Charlotte) AtOIMEY ..........ccoveirrieneiieiieieseseeseeeeie s (704) 338-6030 .....cveeeiirieiriieie sttt mwilson@babc.com
Note: The following language is required pursuant to Rule 7.2 Alabama Rules of Professional Conduct: No representation is made that the quality of the legal
services to be performed is greater than the quality of the legal services performed by other lawyers.
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READER RESPONSES

If you have any comments or O 1 would like to see articles on the following topics covered in future
suggestions, please complete the issues of the BABC Construction & Procurement Law News:

appropriate part of this section of the
Construction & Procurement Law News

and return it to us by folding and stapling

this page which is preaddressed.

Your Name: O Please add the following to your mailing list:

O Correct my name and mailing address to:

O My e-mail address:

We are in the process of developing new seminar topics and would like to
get input from you. What seminar topics would you be interested in?

If the seminars were available on-line, would you be interested in
participating? O Yes OO No

If you did not participate on-line would you want to receive the seminar in
another format? O Video Tape OO0 CD ROM

Comments:
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