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THOMAS, Judge. 

L i s a A n t o i n e and her husband, Ronald Glenn, purchased L o t 

35 i n the H i g h l a n d Manor a t Oxmoor Landing s u b d i v i s i o n ("the 

s u b d i v i s i o n " ) i n November 2007. A n t o i n e and Glenn b u i l t a 
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house on L o t 35. A f t e r t h e y b u i l t the house, A n t o i n e and 

Glenn began e x p e r i e n c i n g problems w i t h f l o o d i n g i n t h e i r y a r d 

caused by the o v e r f l o w o f water from n e i g h b o r i n g l o t s and w i t h 

an i n f l u x o f mud and sediment t h a t o v e r f l o w e d from n e i g h b o r i n g 

L o t 40. Oxmoor P r e s e r v a t i o n / O n e , LLC ("Oxmoor"), i s the owner 

o f L o t s 36, 37, 38, and 39 ("the Oxmoor l o t s " ) i n Oxmoor 

Landing. Johnson R e a l t y Company, I n c . ("Johnson"), was the 

d e v e l o p e r o f the s u b d i v i s i o n and, a t one t i m e , owned L o t 40. 

Hager Company, I n c . ("HCI"), was the e n g i n e e r i n g company used 

by Johnson i n d e s i g n i n g the s u b d i v i s i o n . 

A n t o i n e and Glenn sued Oxmoor, Johnson, and HCI, among 

o t h e r defendants who were l a t e r d i s m i s s e d from the a c t i o n , 

a l l e g i n g t r e s p a s s t o p r o p e r t y , i n j u r y t o r e a l p r o p e r t y , and 

n u i s a n c e . Oxmoor c o u n t e r c l a i m e d , a s s e r t i n g a t r e s p a s s and a 

n e g l i g e n c e c l a i m a g a i n s t A n t o i n e and Glenn, based upon i t s 

a l l e g a t i o n t h a t A n t o i n e and Glenn had e l e v a t e d the r e a r 

p o r t i o n o f t h e i r l o t when t h e y b u i l t her house, which had 

r e s u l t e d i n an o b s t r u c t i o n o f the n a t u r a l f l o w o f s u r f a c e 

w aters from the Oxmoor l o t s . A f t e r a t r i a l i n December 2010, 

the t r i a l c o u r t e n t e r e d a d e t a i l e d judgment i n March 2011, 

f i n d i n g a g a i n s t A n t o i n e and Glenn on t h e i r c l a i m s f o r r e l i e f 
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and i n f a v o r o f Oxmoor on i t s c o u n t e r c l a i m s . The March 2011 

judgment re a d s , i n p a r t : 

"1. [ A n t o i n e and G l e n n ' s ] c l a i m s f o r r e l i e f are 
d e n i e d as the C o u r t f i n d s t h a t t h e y have f a i l e d t o 
meet t h e i r burden t o r e a s o n a b l y s a t i s f y the C o u r t o f 
the t r u t h f u l n e s s o f t h e i r c l a i m s . 

"2. Judgment i s e n t e r e d i n f a v o r o f ... Oxmoor ... 
and HCI ... on t h e i r C o u n t e r c l a i m s and a g a i n s t 
[ A n t o i n e and G l e n n ] i n the amount o f $35,000.00 
compensatory damages.[ 1] 

"3. [ A n t o i n e and G l e n n ] are permanently e n j o i n e d 
from o b s t r u c t i n g the f r e e f l o w o f s u r f a c e waters 
d r a i n i n g from Oxmoor's upper l a n d , b e i n g L o t s 36, 
37, 38 and 39, over [ t h e i r ] l a n d , b e i n g L o t 35, t o 
Oxmoor's lower l a n d , b e i n g L o t 34, a l l such l o t s 
b e i n g p a r t o f H i g h l a n d Manor a t Oxmoor Landing Phase 
One, S e c t o r One, Map Book 216, Page 13, i n the 
P r o b a t e C o u r t o f J e f f e r s o n County, Alabama, Bessemer 
D i v i s i o n . 

"4. [ A n t o i n e and G l e n n ] are o r d e r e d t o abate the 
o b s t r u c t i o n from such d r a i n way by c o n s t r u c t i n g and 
permanently m a i n t a i n i n g a d r a i n way (whether d i t c h 
or o t h e r f a c i l i t y ) on L o t 35 a l o n g an a p p r o p r i a t e 
c o u r s e , and o f a s u f f i c i e n t s i z e and s t r u c t u r e , t o 
d r a i n a l l s u r f a c e waters t h a t may r e a s o n a b l y be 
e x p e c t e d t o d r a i n from Oxmoor's upper l a n d , and t o 
conduct them through L o t 35 t o L o t 34. Such work 
s h a l l be performed a c c o r d i n g t o sound e n g i n e e r [ i n g ] 
p r i n c i p l e s and a t [ A n t o i n e and G l e n n ' s ] expense. 

"5. [ A n t o i n e and G l e n n ] and [Oxmoor and HCI] are t o , 
w i t h i n t h i r t y days a f t e r t h i s Order i s 

1We note t h a t HCI a s s e r t e d no c o u n t e r c l a i m s a g a i n s t 
A n t o i n e and Glenn. However, no p a r t y c h a l l e n g e s t h i s a s p e c t 
o f the t r i a l c o u r t ' s judgment. 
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non-appealable t o a h i g h C o u r t , meet t o g e t h e r and 
[ A n t o i n e and G l e n n ] [ a r e ] t o share t h e i r p l a n s on 
how t o e f f e c t u a t e the mandates o f P a r a g r a p h 4 above 
r e g a r d i n g the c o n s t r u c t i o n o f the d r a i n way. Should 
[Oxmoor and HCI] have o b j e c t i o n r e g a r d i n g the same, 
the i s s u e o f how the d r a i n way i s t o be c o n s t r u c t e d 
s h a l l be s u b m i t t e d t o b i n d i n g a r b i t r a t i o n by a 
n e u t r a l t o be m u t u a l l y agreed upon by the p a r t i e s , 
and i f t h e r e be no agreement, s e l e c t i o n o f the 
a r b i t r a t o r by the C o u r t . The c o s t s o f such 
a r b i t r a t i o n s h a l l be borne by [ A n t o i n e and G l e n n ] . 
[Oxmoor and HCI] s h a l l i n f o r m [ A n t o i n e and G l e n n ] i n 
w r i t i n g the date t h a t t h e y c o n s i d e r t h i s Order t o be 
non-appealable which i s g e n e r a l l y , but not always, 
the 4 3 r d day a f t e r the date t h i s Order i s e n t e r e d i f 
t h e r e are no p o s t t r i a l motions f i l e d ; or the 4 3 r d 
day a f t e r the date any p o s t - t r i a l motions are 
d e n i e d . 

"6. The c o n s t r u c t i o n o f the d r a i n way s h a l l be 
completed w i t h i n f o u r months a f t e r the day the 
p a r t i e s meet and agree on [ A n t o i n e and G l e n n ' s ] p l a n 
o f a c t i o n i n a c c o r d w i t h paragraph 5 above or w i t h i n 
f o u r months a f t e r the a r b i t r a t o r i s s u e s h i s d e c i s i o n 
r e g a r d i n g how the d r a i n way i s t o be c o n s t r u c t e d . 

"7. Should [ A n t o i n e and G l e n n ] f a i l t o c o n s t r u c t the 
d r a i n way p u r s u a n t t h i s o r d e r w i t h i n the above 
s t a t e d parameters and time frame, [Oxmoor and HCI] 
s h a l l be a u t h o r i z e d t o e n t e r upon [ A n t o i n e and 
G l e n n ' s ] p r o p e r t y and c o n s t r u c t the d r a i n way i n 
such a way as t h e y deem t o be i n accordance w i t h 
sound e n g i n e e r i n g p r i n c i p l e s . 

"8. Should [Oxmoor and HCI] be r e q u i r e d t o b u i l d the 
d r a i n way t h e y s h a l l be e n t i t l e d t o reimbursement 
from [ A n t o i n e and G l e n n ] f o r a l l c o s t s r e l a t e d t o 
the same. Should [ A n t o i n e and G l e n n ] f a i l t o t i m e l y 
reimburse [Oxmoor and HCI] f o r such expenses, 
[Oxmoor and HCI] s h a l l have access t o a l l l e g a l 
means a v a i l a b l e t o a judgment c r e d i t o r i n c l u d i n g but 
not l i m i t e d t o the e n t r y o f a monetary judgment 
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a g a i n s t [ A n t o i n e and G l e n n ] ; garnishment and 
contempt p r o c e e d i n g s ; and the f i l i n g o f any 
a p p r o p r i a t e l i e n . 

"9. C o s t s o f t h i s a c t i o n are t a x e d a g a i n s t [ A n t o i n e 
and G l e n n ] . 

"10. Any r e q u e s t e d r e l i e f not g r a n t e d h e r e i n s h a l l 
be deemed d e n i e d . " 

Both A n t o i n e and Oxmoor and HCI f i l e d postjudgment 

motions d i r e c t e d t o the March 2011 judgment. 2 A n t o i n e 

a t t a c h e d s e v e r a l documents t h a t had not been i n t r o d u c e d as 

evi d e n c e a t t r i a l t o her postjudgment m o t i o n ; Oxmoor and HCI 

s u c c e s s f u l l y moved the t r i a l c o u r t t o s t r i k e those documents. 

A f t e r b o t h postjudgment motions were d e n i e d , A n t o i n e and Glenn 

appealed t o t h i s c o u r t . 3 The a p p e a l was a s s i g n e d case number 

2100839 ("the n u i s a n c e a p p e a l " ) . 

2 A n t o i n e p u r p o r t e d t o seek postjudgment r e v i e w on Glenn's 
b e h a l f , as w e l l as on her own b e h a l f ; however, o n l y A n t o i n e 
s i g n e d the postjudgment motion. Because A n t o i n e i s not an 
a t t o r n e y , she was not p e r m i t t e d t o r e p r e s e n t Glenn's i n t e r e s t s 
i n c o u r t or t o f i l e the postjudgment motion on h i s b e h a l f . 
B e a s l e y v. P o o l e , 63 So. 2d 647, 649-50 ( A l a . C i v . App. 2010) . 
Oxmoor and HCI moved t o s t r i k e A n t o i n e ' s postjudgment motion 
i n s o f a r as A n t o i n e p u r p o r t e d t o a c t on Glenn's b e h a l f , and the 
t r i a l c o u r t p r o p e r l y s t r u c k the motion i n s o f a r as i t was f i l e d 
on Glenn's b e h a l f . 

3Oxmoor and HCI f i l e d a c r o s s - a p p e a l , which they have 
s i n c e withdrawn. 
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I n J u l y 2011, w h i l e the n u i s a n c e a p p e a l was pending, 

A n t o i n e and Glenn sought l e a v e from t h i s c o u r t t o f i l e a Rule 

6 0 ( b ) , A l a . R. C i v . P., motion d i r e c t e d t o the March 2011 

judgment. We g r a n t e d A n t o i n e and Glenn l e a v e , and they f i l e d 

a R u l e 60(b) motion i n the t r i a l c o u r t on J u l y 14, 2011. We 

s t a y e d the n u i s a n c e a p p e a l pending the r e s o l u t i o n o f the R u l e 

60(b) a c t i o n . On September 15, 2011, A n t o i n e f i l e d i n the 

t r i a l c o u r t a s u g g e s t i o n of death r e g a r d i n g G l e n n . 4 The t r i a l 

c o u r t d e n i e d the Rule 60(b) motion on October 21, 2011, and 

A n t o i n e a p p e a l e d t h a t judgment. The ap p e a l of the October 

2011 judgment was a s s i g n e d case number 2110139 ("the R u l e 

60(b) a p p e a l " ) . 5 Upon the r e q u e s t of the p a r t i e s , we 

c o n s o l i d a t e d the n u i s a n c e a p p e a l and the R u l e 60(b) a p p e a l . 

4 A n t o i n e l a t e r f i l e d a s u g g e s t i o n of death i n t h i s c o u r t 
i n the n u i s a n c e a p p e a l . Based on statements made i n the 
h e a r i n g on the Rule 60(b) motion, i t appears t h a t no e s t a t e 
was opened f o r Glenn. Because, a c c o r d i n g t o the statements 
made a t the Rule 60(b) h e a r i n g , L o t 35 was owned j o i n t l y w i t h 
a r i g h t of s u r v i v o r s h i p , A n t o i n e i s now the s o l e owner of the 
p r o p e r t y and thus i s the o n l y a p p e l l a n t i n the nu i s a n c e 
a p p e a l . 

5Johnson f a i l e d t o appear or p a r t i c i p a t e a t t r i a l . I t has 
a l s o f a i l e d t o f i l e a b r i e f w i t h t h i s c o u r t . 
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The Nuisance Appeal 

The t e s t i m o n y a t t r i a l e s t a b l i s h e d t h a t A n t o i n e had 

l e v e l e d L o t 35 t o b u i l d her house and t h a t , i n d o i n g so, she 

had r e d i s t r i b u t e d d i r t from one p o r t i o n of the l o t t o f i l l i n 

o t h e r areas of the l o t . She t e s t i f i e d t h a t she had s e r v e d as 

her own g e n e r a l c o n t r a c t o r when she b u i l t the house. She a l s o 

s a i d t h a t she u n d e r s t o o d t h a t when b u i l d i n g a house one must 

ensure t h a t the water does not d r a i n i n t o the house and t h a t 

one must not o b s t r u c t a n a t u r a l d r a i n way. 

K a r l Hager, a l a n d s u r v e y o r and the p r e s i d e n t of HCI, 

t e s t i f i e d t h a t , as a l a n d s u r v e y o r , he had d e s i g n e d s e v e r a l 

s u b d i v i s i o n s . He s a i d t h a t he had walked the p r o p e r t y t h a t 

became the s u b d i v i s i o n and t h a t he had never n o t i c e d a w e t l a n d 

or swamp ar e a on the p r o p e r t y . He noted t h a t had seen no 

s i g n s of s t a n d i n g water, of water marks on t r e e s , or of damage 

t o t r e e s t h a t would have been caused by s t a n d i n g water. He 

s t a t e d t h a t the t r e e s i n the area were not t r e e s t h a t commonly 

i n h a b i t swampy or w e t l a n d a r e a s , n o t i n g t h a t most of the t r e e s 

i n the s u b d i v i s i o n were oaks and h i c k o r i e s ; he a l s o commented 

t h a t he had not observed any "marshy" p l a n t s , l i k e c a t t a i l s . 
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A c c o r d i n g t o Hager, the ground was f i r m and i t "perked," 

i n d i c a t i n g t h a t the s o i l was permeable. 

D u r i n g Hager's t e s t i m o n y , he d i s c u s s e d s e v e r a l maps. He 

s t a t e d t h a t a map made by J e f f e r s o n County i n d i c a t i n g t h a t the 

area around the l o t s i n q u e s t i o n comprised wetlands was 

i n c o r r e c t . Hager a l s o t e s t i f i e d t h a t , based on h i s re v i e w , 

o t h e r maps, i n c l u d i n g the U n i t e d S t a t e s Quadrangle Map and the 

U n i t e d S t a t e s G e o l o g i c a l Survey map, had i n d i c a t e d t h a t the 

area i n q u e s t i o n was not a w e t l a n d . 

Hager e x p l a i n e d t h a t a p o r t i o n of L o t 35 s e r v e d as a 

n a t u r a l d r a i n way f o r upper l o t s i n the s u b d i v i s i o n , i n c l u d i n g 

L o t s 42, 41, 40, 39, 38, 37, and 36. He t e s t i f i e d : 

" W e l l , i t was apparent t o me, e s p e c i a l l y when you 
s t a n d on l o t 34, which i s lower than the l o w e s t 
p o i n t I c o u l d f i n d on l o t 38, d o w n h i l l i s from 38 
through 35 t o 34, and i t ' s i n d i s p u t a b l e . I t can be 
v e r i f i e d by me or anybody. And when you s t a n d on 34 
and then l o o k back up towards 38, you are g o i n g t o 
see a hump t h a t has been c r e a t e d i n Ms. A n t o i n e ' s 
b a c k y a r d . N i c e p r e t t y g r a s s sod, but i t ' s d e f i n i t e l y 
been r a i s e d 24 i n c h e s p l u s . " 

Hager a l s o e x p l a i n e d t h a t he had been p r e s e n t when J a s o n 

A y e r s , a g e o t e c h n i c a l e n g i n e e r h i r e d by Oxmoor and HCI, 

measured the e l e v a t i o n on L o t 35 and dug t e s t h o l e s t o 

determine whether L o t 35 had been e l e v a t e d by the a d d i t i o n of 
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d i r t or o t h e r f i l l m a t e r i a l . A c c o r d i n g t o Hager, the t e s t 

h o l e s r e v e a l e d t h a t , a t one p o i n t on L o t 35, a t l e a s t 32 

i n c h e s of t o p s o i l and o t h e r d i r t had been added t o the l o t t o 

make i t l e v e l ; he noted t h a t the t e s t h o l e s had i n c l u d e d some 

c o n s t r u c t i o n d e b r i s , i n d i c a t i n g t h a t , a t one time, the l e v e l 

a t which the c o n s t r u c t i o n d e b r i s appeared was the n a t u r a l 

s u r f a c e l e v e l of the L o t 35. Hager a l s o n oted t h a t h i s own 

e l e v a t i o n t e s t i n g had r e v e a l e d t h a t p o r t i o n s of L o t 35 were 

h i g h e r than the n a t u r a l low p o i n t on L o t 35 where s u r f a c e 

water would d r a i n . Based on t h i s i n f o r m a t i o n , Hager t e s t i f i e d 

t h a t L o t 35 had been e l e v a t e d by use of d i r t or o t h e r f i l l and 

t h a t , as a r e s u l t , the n a t u r a l d r a i n way had been o b s t r u c t e d , 

which caused the ponding on the Oxmoor l o t s . 

I n her b r i e f on a p p e a l , A n t o i n e q u e s t i o n s whether the 

t r i a l c o u r t ' s March 2011 judgment i s a f i n a l judgment f o r 

purposes of a p p e a l f o r two rea s o n s . She f i r s t argues t h a t the 

f a i l u r e t o s p e c i f i c a l l y mention Johnson i n the March 2011 

judgment p r e v e n t s t h a t judgment from b e i n g f i n a l because not 

a l l the c l a i m s a g a i n s t a l l the p a r t i e s have been a d j u d i c a t e d . 

See Rule 5 4 ( b ) , A l a . R. C i v . P.; Campbell v. T a y l o r , 76 So. 3d 

258, 261 ( A l a . C i v . App. 2011) ("An o r d e r t h a t r e s o l v e s c l a i m s 
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a g a i n s t fewer than a l l the defendants i s not a f i n a l judgment 

t h a t i s capable o f s u p p o r t i n g an a p p e a l i n the absence o f a 

pr o p e r c e r t i f i c a t i o n o f f i n a l i t y p u r s u a n t t o Rule 5 4 ( b ) . " ) . 

We d i s a g r e e . The March 2011 judgment s t a t e s t h a t " [ A n t o i n e 

and G l e n n ' s ] c l a i m s f o r r e l i e f are d e n i e d . " The language used 

by the t r i a l c o u r t does not l i m i t the March 2011 judgment 

d i s p o s i n g o f A n t o i n e and Glenn's c l a i m s t o o n l y those c l a i m s 

a g a i n s t Oxmoor and HCI; the judgment r e f e r s t o A n t o i n e and 

Glenn's c l a i m s f o r r e l i e f w i t h o u t l i m i t a t i o n . Thus, we cannot 

conclude t h a t the March 2011 judgment i s not f i n a l because i t 

f a i l s t o d i s p o s e o f A n t o i n e and Glenn's c l a i m s a g a i n s t 

Johnson. 6 

A n t o i n e a l s o notes t h a t paragraph 5 o f the t r i a l c o u r t ' s 

judgment c l e a r l y e n v i s i o n s c o n t i n u e d p r o c e e d i n g s r e g a r d i n g the 

6 A t the c o n c l u s i o n o f her argument t h a t the t r i a l c o u r t ' s 
f a i l u r e t o address the c l a i m s a g a i n s t Johnson p r e v e n t s the 
March 2011 judgment from b e i n g f i n a l , A n t o i n e makes a one-
paragraph argument t h a t the t r i a l c o u r t e r r e d i n not e n t e r i n g 
a judgment a g a i n s t Johnson f o r i t s f a i l u r e t o appear or defend 
a t t r i a l . A n t o i n e c i t e s no a u t h o r i t y f o r t h i s argument, and, 
t h e r e f o r e , we d e c l i n e t o address i t . Rule 28, A l a . R. App. 
P.; White Sands Group, L.L.C. v. PRS I I , LLC, 998 So. 2d 1042, 
1058 ( A l a . 2008) ("Rule 28(a)(10) r e q u i r e s t h a t arguments i n 
b r i e f s c o n t a i n d i s c u s s i o n s o f f a c t s and r e l e v a n t l e g a l 
a u t h o r i t i e s t h a t s u p p o r t the p a r t y ' s p o s i t i o n . I f they do not, 
the arguments are w a i v e d . " ) . 

10 
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type o f d r a i n way A n t o i n e and Glenn were t o b u i l d under the 

judgment. As A n t o i n e p o i n t s out, " [ a ] f i n a l judgment i s a 

t e r m i n a t i v e d e c i s i o n by a c o u r t o f competent j u r i s d i c t i o n 

which demonstrates t h e r e has been a complete a d j u d i c a t i o n o f 

a l l m a t t e r s i n c o n t r o v e r s y between the l i t i g a n t s w i t h i n the 

c o g n i z ance of t h a t c o u r t . " J e w e l l v. Jackson & W h i t s i t t  

C o t t o n Co., 331 So. 2d 623, 625 ( A l a . 1976) . Because the 

judgment l e a v e s open i s s u e s t o be d e c i d e d a t a l a t e r t i m e , 

A n t o i n e argues, i t i s not a f i n a l , t e r m i n a t i v e d e c i s i o n . 

However, i t i s w e l l s e t t l e d t h a t a judgment i n e q u i t y 

need not d e c i d e a l l d e t a i l s of the m a t t e r s between the p a r t i e s 

t o be a f i n a l judgment; i n s t e a d , the judgment i s f i n a l i f " ' i t 

a s c e r t a i n s and d e c l a r e s the r i g h t s of the p a r t i e s and s e t t l e s 

the e q u i t i e s . ' " M c C u l l o c h v. R o b e r t s , 290 A l a . 303, 305, 276 

So. 2d 425, 426 (1973) ( q u o t i n g C a r t e r v. M i t c h e l l , 225 A l a . 

287, 293, 142 So. 514, 519 (1932)). As e x p l a i n e d i n 

M c C u l l o c h , the d e t e r m i n a t i o n of f i n a l i t y " ' i s not c o n t r o l l e d 

by the f a c t t h a t the cause remains i n f i e r i i n r e s p e c t t o 

o t h e r m a t t e r s . ' " M c C u l l o c h , 290 A l a . a t 305, 276 So. 2d a t 

426 ( q u o t i n g C a r t e r , 225 A l a . a t 293, 142 So. a t 519). As 

11 
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f u r t h e r e x p l a i n e d i n Sexton v. Sexton, 280 A l a . 479, 482, 195 

So. 2d 531, 533 ( 1 9 6 7 ) : 

" E q u i t y decrees may be p a r t l y f i n a l and p a r t l y 
i n t e r l o c u t o r y . A decree which a s c e r t a i n s and 
d e c l a r e s the r i g h t s of the p a r t i e s and s e t t l e s the 
e q u i t i e s i s a f i n a l d e cree, a l t h o u g h i t p r o v i d e s f o r 
f u r t h e r p r o c e e d i n g s under the d i r e c t i o n of the c o u r t 
i n o r d e r t o make the f i n a l decree e f f e c t i v e , such 
decree i s i n t e r l o c u t o r y and remains w i t h i n the 
c o n t r o l of the c o u r t because as t o such decree and 
f u r t h e r p r o c e e d i n g s t h e r e u n d e r the cause remains i n 
f i e r i . " 

T h i s r u l e s u r v i v e d the merger of law and e q u i t y and the 

a d o p t i o n of the R u l e s of C i v i l Procedure. M i l e s v. Bank of 

H e f l i n , 295 A l a . 286, 290, 328 So. 2d 281, 284-85 (1976) 

( a p p l y i n g the r u l e s e t out i n M c C u l l o c h t o determine t h a t a 

judgment i n which the t r i a l c o u r t o r d e r e d r e f e r e n c e t o a 

s p e c i a l master f o r c e r t a i n d e t e r m i n a t i o n s was, i n f a c t , a 

f i n a l judgment t h a t would support an a p p e a l and d i s c u s s i n g the 

a p p l i c a t i o n of Rule 53, A l a . R. C i v . P., and the f a c t t h a t the 

merger of law and e q u i t y d i d not p r e v e n t a p p l i c a t i o n of the 

l o n g - r e c o g n i z e d r u l e t h a t e q u i t y judgments may be f i n a l 

d e s p i t e l e a v i n g o t h e r m a t t e r s f o r l a t e r d e t e r m i n a t i o n ) . 

The March 2011 judgment determined the i s s u e s t h a t were 

b e f o r e the t r i a l c o u r t : d i d Oxmoor and HCI cause water t o 

t r e s p a s s onto L o t 35, d i d a n u i s a n c e e x i s t , who c r e a t e d i t , 
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are damages due, and who s h o u l d abate the n u i s a n c e . The t r i a l 

c o u r t d e termined t h a t Oxmoor and HCI were not r e s p o n s i b l e f o r 

c a u s i n g water t o t r e s p a s s onto L o t 35. The t r i a l c o u r t a l s o 

d e t ermined t h a t A n t o i n e and Glenn had c r e a t e d a n u i s a n c e by 

o b s t r u c t i n g the f l o w of s u r f a c e water a c r o s s L o t 35, t h a t 

Oxmoor was due damages f o r the n u i s a n c e , and t h a t A n t o i n e and 

Glenn s h o u l d be r e s p o n s i b l e f o r b u i l d i n g a d r a i n way t o d r a i n 

the s u r f a c e waters a c r o s s L o t 35. Under the March 2011 

judgment, the o n l y i s s u e l e f t f o r f u r t h e r d e t e r m i n a t i o n i s the 

e x a c t p l a n f o r the d r a i n way t o abate the n u i s a n c e , a matter 

the t r i a l c o u r t d e s i r e d the p a r t i e s t o determine o r , i f 

agreement was not p o s s i b l e , an a r b i t r a t o r t o d e c i d e . Thus, we 

conclude t h a t the March 2011 judgment i s a f i n a l judgment 

capable of s u p p o r t i n g an a p p e a l . 

We t u r n now t o A n t o i n e ' s arguments r e g a r d i n g the m e r i t s 

of the t r i a l c o u r t ' s March 2011 judgment. She argues t h a t the 

t r i a l c o u r t used an i n c o r r e c t l e g a l s t a n d a r d t o e v a l u a t e 

s u r f a c e - w a t e r r i g h t s , t h a t i t e r r e d when i t f a i l e d t o award 

her damages f o r n u i s a n c e , t h a t i t e r r e d when i t f a i l e d t o 

award her damages f o r c o n t i n u i n g t r e s p a s s , and t h a t the t r i a l 

c o u r t e r r e d when i t o r d e r e d her t o "make c o r r e c t i o n s " t o her 

13 
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p r o p e r t y and t o a l l o w water t o f l o w over her p r o p e r t y . She 

f u r t h e r complains t h a t the t r i a l c o u r t e r r e d by o r d e r i n g the 

p a r t i e s t o a t t e n d b i n d i n g a r b i t r a t i o n t o determine the p r o p e r 

manner i n which t o b u i l d the d r a i n way. F i n a l l y , she argues 

t h a t the t r i a l c o u r t e r r e d i n f a i l i n g t o h o l d a h e a r i n g on her 

postjudgment motion. 

Because i t i s the e a s i e s t of her arguments w i t h which t o 

d i s p e n s e , we f i r s t address A n t o i n e ' s argument t h a t the t r i a l 

c o u r t e r r e d by f a i l i n g t o h o l d a h e a r i n g on her postjudgment 

motion. A n t o i n e d i d not r e q u e s t a h e a r i n g i n her postjudgment 

motion. Our a p p e l l a t e c o u r t s have c o n s i s t e n t l y h e l d t h a t the 

f a i l u r e t o r e q u e s t a h e a r i n g i n a postjudgment motion waives 

the r i g h t t o such a h e a r i n g under Rule 5 9 ( g ) , A l a . R. C i v . P. 

Greene v. Thompson, 554 So. 2d 376, 381 ( A l a . 1989); F r e d e r i c k  

v. S t r i c k l a n d , 386 So. 2d 1150, 1152 ( A l a . C i v . App. 1980) . 

Thus, the t r i a l c o u r t committed no e r r o r i n f a i l i n g t o h o l d a 

h e a r i n g on A n t o i n e ' s postjudgment motion. 

We now t u r n t o A n t o i n e ' s s u b s t a n t i v e argument c o n c e r n i n g 

the law a p p l i c a b l e t o s u r f a c e - w a t e r r i g h t s . A n t o i n e argues 

t h a t the t r i a l c o u r t i m p r o p e r l y a p p l i e d the " c i v i l law r u l e " 

t o determine t h a t A n t o i n e had o b s t r u c t e d the f l o w of s u r f a c e 
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water and t o thus conclude t h a t she owed damages t o Oxmoor and 

t h a t she s h o u l d be r e q u i r e d t o c o n s t r u c t a d r a i n way t o d r a i n 

the s u r f a c e water. Under the " c i v i l law r u l e , " which governs 

s u r f a c e waters on p r o p e r t y i n r u r a l a r e a s , " l a n d i s l e g a l l y 

s u b s e r v i e n t t o the n a t u r a l flowage of s u r f a c e water and the 

lower landowner may not d i s r u p t the f l o w of [ s u r f a c e ] water t o 

the upper owner's d e t r i m e n t . " C i t y of Mountain Brook v.  

B e a t t y , 292 A l a . 398, 404, 295 So. 2d 388, 392 (1974). 

However, i n urban or devel o p e d a r e a s , the "common law r u l e , " 

a l s o known as the "common enemy r u l e , " governs the tr e a t m e n t 

of s u r f a c e water by p r o p e r t y owners. B e a t t y , 292 A l a . a t 404, 

295 So. 2d a t 392. Under the "common law r u l e , " " s u r f a c e 

water i s re g a r d e d as a common enemy, and e v e r y landowner has 

the r i g h t , as a g e n e r a l r u l e , t o tak e any measures n e c e s s a r y 

f o r the p r o t e c t i o n of h i s own p r o p e r t y . " I d . 

Oxmoor and HCI argue t h a t A n t o i n e has p r e s e n t e d the l e g a l 

argument t h a t the t r i a l c o u r t a p p l i e d the i n c o r r e c t r u l e 

r e g a r d i n g s u r f a c e water too l a t e because she d i d not r a i s e i t 

u n t i l she f i l e d her Rule 60(b) motion. Oxmoor and HCI r e l y on 

the p r i n c i p l e of law p e r m i t t i n g , but not r e q u i r i n g , a t r i a l 

c o u r t t o c o n s i d e r a l e g a l argument r a i s e d f o r the f i r s t time 
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i n a postjudgment or Rule 60(b) motion. See Diamond v.  

Aronov, 621 So. 2d 263, 267 ( A l a . 1993); Green Tree  

Acceptance, I n c . v. B l a l o c k , 525 So. 2d 1366, 1369 ( A l a . 

1988). Thus, they argue, the t r i a l c o u r t d i d not abuse i t s 

d i s c r e t i o n i n f a i l i n g t o e n t e r t a i n A n t o i n e ' s new l e g a l 

argument. 

In f a c t , however, based on our re v i e w of the r e c o r d s i n 

the b o t h a c t i o n s , A n t o i n e never once made the argument t o the 

t r i a l c o u r t t h a t the "common law r u l e " as opposed t o the 

" c i v i l law r u l e " r e g a r d i n g s u r f a c e water s h o u l d have been 

a p p l i e d t o t h i s c a s e . 7 I n s t e a d , A n t o i n e argued i n her Rule 

60(b) motion t h a t , because her p r o p e r t y l i e s i n a s u b d i v i s i o n , 

the d i s p u t e r e g a r d i n g the s u r f a c e water s h o u l d have been 

governed by s u b d i v i s i o n r e g u l a t i o n s . An a p p e l l a t e c o u r t 

cannot c o n s i d e r an argument a s s e r t e d f o r the f i r s t time on 

a p p e a l . S h i v e r v. B u t l e r Cnty. Bd. of Educ., 797 So. 2d 1086, 

1088 ( A l a . C i v . App. 2000) ("Even i f a p a r t i c u l a r i s s u e i s 

r a i s e d a t the t r i a l l e v e l , an a p p e l l a t e c o u r t may r e v i e w t h a t 

7Oxmoor and HCI, i n t h e i r response t o A n t o i n e ' s Rule 60(b) 
motion, d i d d i s c u s s , i n g e n e r a l terms, the "common law r u l e " 
and the " c i v i l law r u l e " r e g a r d i n g s u r f a c e water. The h e a r i n g 
on the Rule 60(b) motion c o n t a i n s no r e f e r e n c e t o the r u l e s 
g o v e r n i n g s u r f a c e water. 
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i s s u e o n l y on the t h e o r y on which i t was t r i e d and on which 

the judgment was r e n d e r e d . " ) . Thus, we conclude t h a t A n t o i n e 

cannot now a s s e r t her l e g a l argument t h a t the t r i a l c o u r t 

s h o u l d have a p p l i e d the "common law r u l e " r e g a r d i n g s u r f a c e 

water t o the d i s p u t e between her and Oxmoor and HCI. 

A n t o i n e next argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g t h a t she was not e n t i t l e d t o damages f o r the 

c o n t i n u i n g t r e s p a s s caused by the water from the ponding on 

the Oxmoor l o t s e x t e n d i n g t o the back of Lot 35. As Oxmoor 

and HCI p o i n t out, A n t o i n e ' s argument f a i l s because the t r i a l 

c o u r t d e termined t h a t her a c t i o n s , and not the a c t i o n s of 

Oxmoor and HCI, c r e a t e d the ponding on the Oxmoor l o t s and the 

back of L o t 35. "Trespass r e q u i r e s an i n t e n t i o n a l a c t by the 

defendant." R u s s e l l Corp. v. S u l l i v a n , 790 So. 2d 940, 945 

( A l a . 2001). That i s , A n t o i n e was r e q u i r e d t o prove t h a t 

Oxmoor or HCI " i n t e n t i o n a l l y cause[d] some 'substance' or 

' t h i n g ' t o e n t e r " upon L o t 35. Born v. Exxon Corp., 388 So. 

2d 933, 934 ( A l a . 1980). Because the t r i a l c o u r t d e termined 

t h a t A n t o i n e ' s a c t i o n s had caused the ponding, i t n e c e s s a r i l y 

d e t ermined t h a t n e i t h e r Oxmoor nor HCI had i n t e n t i o n a l l y 

caused the water t o encroach on L o t 35. A c c o r d i n g l y , the 
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t r i a l c o u r t d i d not e r r by f a i l i n g t o award A n t o i n e damages 

f o r t r e s p a s s . 8 

A n t o i n e f u r t h e r argues t h a t the t r i a l c o u r t e r r e d by 

f a i l i n g t o award her damages f o r the n u i s a n c e caused by the 

ponding. A n t o i n e ' s n u i s a n c e argument s u f f e r s the same f a t e as 

her t r e s p a s s argument. R e g a r d i n g n u i s a n c e a c t i o n s , our 

supreme c o u r t has e x p l a i n e d : 

" A l a . Code 1975, § 6-5-120, has been l i b e r a l l y 
i n t e r p r e t e d t o e f f e c t i t s b r o a d l y s t a t e d purpose 
( p r o v i d i n g a remedy f o r ' a n y t h i n g t h a t works h u r t , 
i n c o n v e n i e n c e or damage t o a n o t h e r ' ) . See McCraney  
v. C i t y of Leeds, 239 A l a . 143, 194 So. 151 (1940); 
and B a l d w i n v. McClendon, 292 A l a . 43, 288 So. 2d 
761 (1974). We a l s o agree t h a t ' a n y t h i n g ' ( i . e . , a 
n u i s a n c e , p u b l i c or p r i v a t e ) may c o n s i s t of conduct 
t h a t i s i n t e n t i o n a l , u n i n t e n t i o n a l , or n e g l i g e n t . 
Indeed, i t may even c o n s i s t of a c t i v i t i e s t h a t are 
conducted i n an o t h e r w i s e l a w f u l and c a r e f u l manner, 
as w e l l as conduct t h a t combines w i t h the c u l p a b l e 
a c t of a n o t h e r , so l o n g as i t works h u r t , 
i n c o n v e n i e n c e , or damage t o the c o m p l a i n i n g p a r t y . 
Restatement (Second) of T o r t s § 821B (1979). See, 
a l s o , Alabama Power Co. v. S t r i n g f e l l o w , 228 A l a . 
422, 153 So. 629 (1934). 

8 A t the c o n c l u s i o n of her argument on her t r e s p a s s c l a i m , 
A n t o i n e s t a t e s t h a t the t r i a l c o u r t e r r e d i n not awarding her 
damages f o r i n j u r y t o r e a l p r o p e r t y under A l a . Code 1975, § 6¬
5-210. A n t o i n e makes no argument c o n c e r n i n g the elements of 
a cause of a c t i o n under § 6-5-210, and we t h e r e f o r e do not 
c o n s i d e r her "argument" f u r t h e r . Rule 28; White Sands Group, 
988 So. 2d a t 1058. 
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"T h i s does not mean, however, t h a t the p l a i n t i f f 
i s not r e q u i r e d t o prove a g a i n s t the defendant the 
elements of l e g a l duty and c a u s a l r e l a t i o n between 
the conduct or a c t i v i t y complained of and the h u r t , 
i n c o n v e n i e n c e , or damage sued f o r . That which works 
h u r t t o another, t o s a t i s f y the s t a t u t o r y d e f i n i t i o n 
of a n u i s a n c e , must comport w i t h the c l a s s i c a l t o r t 
c oncepts of duty and c a u s a t i o n . See L a u d e r d a l e  
County Board of E d u c a t i o n v. A l e x a n d e r , 269 A l a . 79, 
110 So. 2d 911 (1959) ( h o l d i n g t h a t the s t a t u t o r y 
d e f i n i t i o n of n u i s a n c e i s d e c l a r a t o r y of the common 
law and does not supersede the common law as t o the 
o t h e r c o n d i t i o n s and c i r c u m s t a n c e s c o n s t i t u t i n g a 
nu i s a n c e under the common l a w ) . Thus, we must l o o k  
t o the p a r t i c u l a r f a c t s of each case t o determine  
whether the p a r t y charged w i t h c r e a t i n g and  
m a i n t a i n i n g a n u i s a n c e has engaged i n a course of  
conduct, or has p e r m i t t e d t o e x i s t a s e t of  
c i r c u m s t a n c e s , t h a t , i n i t s n a t u r a l and f o r e s e e a b l e  
consequences, p r o x i m a t e l y caused the h u r t ,  
i n c o n v e n i e n c e , or damage complained about." 

T i p l e r v. McKenzie Tank L i n e s , 547 So. 2d 438, 440-41 ( A l a . 

1989) (emphasis added). The t r i a l c o u r t d e termined t h a t 

A n t o i n e ' s a c t i o n s caused the ponding on the Oxmoor l o t s and, 

n e c e s s a r i l y , c o n c l u d e d t h a t Oxmoor and HCI were not 

r e s p o n s i b l e f o r the ponding. Thus, the t r i a l c o u r t d i d not 

e r r i n f a i l i n g t o award damages t o A n t o i n e on her n u i s a n c e 

c l a i m . 

A n t o i n e ' s argument t h a t the t r i a l c o u r t e r r e d i n o r d e r i n g 

her t o "make c o r r e c t i o n s " t o her p r o p e r t y and i n r e q u i r i n g her 

t o a l l o w water t o f l o w over her p r o p e r t y i s based, i n l a r g e 
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p a r t , on A n t o i n e ' s argument t h a t the "common law r u l e " as 

opposed t o the " c i v i l law r u l e " g o v e r n i n g s u r f a c e water 

a p p l i e s t o the p r e s e n t case. Because we have determined t h a t 

we cannot c o n s i d e r t h a t argument on a p p e a l , we cannot r e v e r s e 

the t r i a l c o u r t ' s judgment o r d e r i n g t h a t A n t o i n e c o n s t r u c t a 

d r a i n way on her p r o p e r t y based on t h a t argument. A n t o i n e , 

however, makes an a d d i t i o n a l argument i n su p p o r t of r e v e r s a l 

of the t r i a l c o u r t ' s o r d e r t h a t she c o n s t r u c t a d r a i n way on 

her p r o p e r t y . 

A n t o i n e a l s o argues t h a t , even i f she caused the ponding, 

the t r i a l c o u r t c o u l d o n l y award damages and was not p e r m i t t e d 

to award Oxmoor and HCI i n j u n c t i v e r e l i e f . She r e l i e s on K i n g  

v. Adams, 349 So. 2d 611, 615 ( A l a . C i v . App. 1977), i n which 

t h i s c o u r t r e v e r s e d a t r i a l c o u r t ' s judgment o r d e r i n g an upper 

landowner t o r e c o n s t r u c t and m a i n t a i n ponds on h i s p r o p e r t y t o 

p r e v e n t d r a i n a g e of water onto the lower landowner's p r o p e r t y . 

T h i s c o u r t based i t s c o n c l u s i o n t h a t an i n j u n c t i o n r e q u i r i n g 

the upper landowner t o r e s t o r e the s t a t u s quo was not l e g a l l y 

p e r m i s s i b l e i n K i n g on the r i g h t of the "upper landowner ... 

to i n t e r f e r e w i t h the f l o w of s u r f a c e water f o r the purpose of 

i m p r o v i n g h i s or her p r o p e r t y . " K i n g , 349 So. 2d a t 615. As 
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noted above, the t r i a l c o u r t c o n c l u d e d t h a t a n a t u r a l d r a i n 

way e x i s t e d on A n t o i n e ' s p r o p e r t y , i . e . , t h a t she was the 

lower landowner, and t h a t she had a l t e r e d the topography of 

her l o t , so K i n g i s f a c t u a l l y i n a p p o s i t e . In a d d i t i o n , we 

cannot agree t h a t K i n g stands f o r the p r o p o s i t i o n t h a t an 

i n j u n c t i o n r e q u i r i n g t h a t the f l o w of s u r f a c e water be 

r e s t o r e d i s never a p e r m i s s i b l e remedy. In f a c t , our supreme 

c o u r t has a f f i r m e d a judgment r e q u i r i n g lower landowners t o 

remove a p o r t i o n of a w a l l c o n s t r u c t e d on t h e i r p r o p e r t y i n 

o r d e r t o a l l o w the f l o w of s u r f a c e water a c r o s s t h e i r 

p r o p e r t y . Dekle v. Vann, 279 A l a . 153, 158, 182 So. 2d 885, 

889 (1966). We t h e r e f o r e a f f i r m the t r i a l c o u r t ' s judgment 

i n s o f a r as i t o r d e r s A n t o i n e t o c r e a t e a d r a i n way a c r o s s her 

p r o p e r t y f o r s u r f a c e water. 

F i n a l l y , we c o n s i d e r A n t o i n e ' s argument t h a t the t r i a l 

c o u r t e r r e d by o r d e r i n g the p a r t i e s t o a t t e n d b i n d i n g 

a r b i t r a t i o n i f Oxmoor and HCI would not agree t o her p r o p o s a l 

c o n c e r n i n g the c o n s t r u c t i o n of the d r a i n way. 

" ' " [ A ] r b i t r a t i o n i s a m a t ter of c o n t r a c t and a p a r t y cannot be 

r e q u i r e d t o submit t o a r b i t r a t i o n any d i s p u t e which he has not 

agreed so t o submit."'" C e n t r a l Reserve L i f e I n s . Co. v. Fox, 
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869 So. 2d 1124, 1127 ( A l a . 2003) ( q u o t i n g AT&T Techs., I n c .  

v. Communications Workers of America , 475 U.S. 643, 648 

(1986), q u o t i n g i n t u r n U n i t e d S t e e l w o r k e r s of America v.  

W a r r i o r & G u l f N a v i g a t i o n Co., 363 U.S. 574, 582 (1960)). No 

c o n t r a c t r e q u i r i n g A n t o i n e t o a r b i t r a t e e x i s t s . The t r i a l 

c o u r t e r r e d i n r e q u i r i n g the p a r t i e s t o submit t o b i n d i n g 

a r b i t r a t i o n . 

However, as Oxmoor and HCI p o i n t out, under Rule 53, A l a . 

R. C i v . P., the t r i a l c o u r t i s p e r m i t t e d t o r e f e r c e r t a i n 

i s s u e s t o a s p e c i a l master when those i s s u e s are p a r t i c u l a r l y 

c o m p l i c a t e d or when o t h e r e x c e p t i o n a l c i r c u m s t a n c e s e x i s t . 

See Ex p a r t e Alabama S t a t e P e r s . Bd., 54 So. 3d 886, 892-93 

( A l a . 2010) ( s t a t i n g t h a t "those m a t t e r s t o be t r i e d w i t h o u t 

a j u r y are t o be r e f e r r e d t o a s p e c i a l master o n l y upon 

f i n d i n g of 'some e x c e p t i o n a l c o n d i t i o n ' r e q u i r i n g such 

r e f e r r a l , u n l e s s a c l a i m r e q u i r e s an a c c o u n t i n g or a d i f f i c u l t 

c omputation of damages"). Because i t i s apparent t h a t the 

t r i a l c o u r t has r e c o g n i z e d t h a t i t w i l l not be a b l e t o d i s c e r n 

whether any g i v e n p l a n f o r the o r d e r e d d r a i n way would meet 

sound e n g i n e e r i n g p r i n c i p l e s or would s e r v e the purpose f o r 

which i t was o r d e r e d , we c o n c l u d e t h a t the t r i a l c o u r t ' s 
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r e f e r r a l t o b i n d i n g a r b i t r a t i o n was i n t e n d e d t o se r v e the same 

purpose as a r e f e r e n c e t o a s p e c i a l master, who would possess 

the a b i l i t y t o d i s c e r n the f e a s i b i l i t y of proposed p l a n s and 

a l s o be a b l e t o a i d the p a r t i e s i n d e s i g n i n g an a p p r o p r i a t e 

d r a i n way. A c c o r d i n g l y , we r e v e r s e the t r i a l c o u r t ' s judgment 

i n s o f a r as i t r e f e r s the p a r t i e s t o b i n d i n g a r b i t r a t i o n and 

remand the cause t o the t r i a l c o u r t f o r i t t o amend i t s 

judgment t o r e f e r the p a r t i e s t o a s p e c i a l master i n 

accordance w i t h Rule 53. 

The Rule 60(b) Appe a l 

As noted above, A n t o i n e f i l e d a Rule 60(b) motion 

d i r e c t e d t o the March 2011 judgment. She r e l i e s on Rule 

6 0 ( b ) ( 1 ) , ( 2), (3) and (6) i n her motion f o r r e l i e f from the 

judgment. Rule 60(b) reads, i n p e r t i n e n t p a r t : 

"On motion and upon such terms as are j u s t , the 
c o u r t may r e l i e v e a p a r t y or a p a r t y ' s l e g a l 
r e p r e s e n t a t i v e from a f i n a l judgment, o r d e r , or 
p r o c e e d i n g f o r the f o l l o w i n g r e a s o n s : (1) m i s t a k e , 
i n a d v e r t e n c e , s u r p r i s e , or e x c u s a b l e n e g l e c t ; (2) 
newly d i s c o v e r e d e v i d e n c e which by due d i l i g e n c e 
c o u l d not have been d i s c o v e r e d i n time t o move f o r 
a new t r i a l under Rule 5 9 ( b ) ; (3) f r a u d (whether 
h e r e t o f o r e denominated i n t r i n s i c or e x t r i n s i c ) , 
m i s r e p r e s e n t a t i o n , or o t h e r misconduct of an adverse 
p a r t y ; (4) the judgment i s v o i d ; (5) the judgment 
has been s a t i s f i e d , r e l e a s e d , or d i s c h a r g e d , or a 
p r i o r judgment upon which i t i s based has been 
r e v e r s e d or o t h e r w i s e v a c a t e d , or i t i s no l o n g e r 
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e q u i t a b l e t h a t the judgment s h o u l d have p r o s p e c t i v e 
a p p l i c a t i o n ; or (6) any o t h e r reason j u s t i f y i n g 
r e l i e f from the o p e r a t i o n of the judgment." 

In her motion, A n t o i n e argued t h a t she had newly 

d i s c o v e r e d e v i d e n c e and t h a t her f a i l u r e t o p r e s e n t c e r t a i n 

e v i d e n c e a t t r i a l was due t o m i s t a k e , i n a d v e r t e n c e , or 

e x c u s a b l e n e g l e c t . A n t o i n e p r e s e n t e d e v i d e n c e r e g a r d i n g the 

p r i c e p a i d f o r c e r t a i n s u b d i v i s i o n l o t s s o l d a f t e r t r i a l t o 

prove t h a t Oxmoor's l o t s had not d e p r e c i a t e d i n v a l u e . She 

a l s o p r e s e n t e d e v i d e n c e , which she had a l s o s u b m i t t e d w i t h her 

postjudgment motion, i n d i c a t i n g t h a t the ponding i n the area 

s u r r o u n d i n g the Oxmoor l o t s was h i s t o r i c and not a r e c e n t 

phenomenon. A n t o i n e a l s o a l l e g e d t h a t Oxmoor and HCI had 

committed i n t r i n s i c and e x t r i n s i c f r a u d when they c l a i m e d t h a t 

a n a t u r a l d r a i n way e x i s t e d through L o t 35 when the c e r t i f i e d 

s u b d i v i s i o n p l a t d i d not denote a d r a i n a g e easement or n a t u r a l 

d r a i n way. She f u r t h e r c h a l l e n g e d the t o p o g r a p h i c maps 

a d m i t t e d i n t o e v i d e n c e by Oxmoor and HCI because, she a l l e g e d , 

t h e y were e i t h e r not p r o p e r l y c e r t i f i e d or had f a i l e d t o 

c o n t a i n a l l e g e d l y r e q u i r e d i n f o r m a t i o n . 

A n t o i n e l a t e r supplemented her Rule 60(b) motion, a r g u i n g 

t h a t the t r i a l c o u r t r e l i e d on the i n c o r r e c t law i n t h a t i t 
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c o n s i d e r e d Dekle v. Vann, 284 A l a . 142, 223 So. 2d 30 (1969), 

i n s t e a d of the s u b d i v i s i o n r e g u l a t i o n s t h a t , a c c o r d i n g t o 

A n t o i n e , s h o u l d govern s u r f a c e - w a t e r r i g h t s w i t h i n the 

s u b d i v i s i o n . She a l s o argued t h a t L o t 35 was the upper l o t 

and t h a t Oxmoor and HCI had f a i l e d t o adduce e v i d e n c e 

s u p p o r t i n g the t r i a l c o u r t ' s c o n c l u s i o n t h a t L o t 35 was the 

lower l o t and t h a t she had r a i s e d i t s e l e v a t i o n . F u r t h e r , 

A n t o i n e argued t h a t her ev i d e n c e showed t h a t the t r e e s i n the 

area a r e , i n f a c t , t r e e s t h a t t y p i c a l l y grow i n swampy a r e a s . 

T h i s e v i d e n c e , she contended, proved t h a t the ar e a was 

h i s t o r i c a l l y a swamp. F i n a l l y , she argued t h a t , because the 

ponding was m o s t l y c o n t a i n e d t o the Oxmoor l o t s , Oxmoor s h o u l d 

be r e s p o n s i b l e f o r c o r r e c t i n g the c o n d i t i o n of i t s l o t s t o 

a l l e v i a t e the n u i s a n c e and the t r e s p a s s t o her p r o p e r t y caused 

by the encroachment of the water onto the back p a r t of Lot 35. 

Our r e v i e w of a Rule 60(b) motion, i n most c i r c u m s t a n c e s , 

i s l i m i t e d . We r e v i e w o n l y the r u l i n g on the motion, and we 

c o n s i d e r o n l y whether the t r i a l c o u r t abused i t s d i s c r e t i o n i n 

g r a n t i n g or denying the motion. Murphy v. Golden P o u l t r y Co., 

634 So. 2d 1027, 1029 ( A l a . C i v . App. 1994). A n t o i n e argues 

t h a t our r e v i e w of the t r i a l c o u r t ' s d e n i a l of her motion 
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s h o u l d be de novo. She r e l i e s on the p r i n c i p l e t h a t i s s u e s of 

law brought b e f o r e a t r i a l c o u r t i n a Rule 60(b) motion are 

revi e w e d under a de novo s t a n d a r d , and she c i t e s i n su p p o r t of 

her argument N a t i o n w i d e Mutual F i r e I nsurance Co. v. A u s t i n , 

34 So. 3d 1238, 1241-42 ( A l a . 2009). 

A l t h o u g h i n A u s t i n our supreme c o u r t d i d u t i l i z e a de 

novo s t a n d a r d of r e v i e w when r e v i e w i n g the d e n i a l of a Rule 

60(b)(5) motion a r g u i n g t h a t the u n d e r l y i n g judgment had been 

s a t i s f i e d i n p a r t by payments made by the movant, A n t o i n e 

reads A u s t i n f a r too b r o a d l y . The t r i a l c o u r t ' s r e v i e w of 

whether a judgment has been s a t i s f i e d i n p a r t , much l i k e the 

i s s u e whether a judgment i s v o i d i n a Rule 60(b)(4) motion, i s 

p u r e l y l e g a l . N o t h i n g i n the i s s u e a d d r e s s e d i n A u s t i n 

r e q u i r e d "'a d i s c r e t i o n a r y a p p r a i s a l or w e i g h i n g by the 

[ t r i a l ] c o u r t of the f a c t s of a p a r t i c u l a r c a s e . ' " A u s t i n , 34 

So. 3d a t 1242 ( q u o t i n g In re M a r r i a g e of Barnes, 251 Mont. 

334, 336, 825 P.2d 201, 203 (1992)). However, i n the p r e s e n t 

case, the arguments i n A n t o i n e ' s Rule 60(b) motion concern 

whether she f a i l e d t o p r e s e n t e v i d e n c e due t o m i s t a k e , 

i n a d v e r t e n c e , or e x c u s a b l e n e g l e c t ; whether she has newly 

d i s c o v e r e d e v i d e n c e t o p r e s e n t ; whether c e r t a i n maps i n 
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evi d e n c e were p r o p e r l y c e r t i f i e d ; and whether Oxmoor and HCI 

committed f r a u d by p r e s e n t i n g e v i d e n c e i n d i c a t i n g t h a t a 

n a t u r a l d r a i n way c r o s s e d L o t 35. Those i s s u e s , u n l i k e 

d e t e r m i n i n g whether payments p a r t i a l l y s a t i s f i e d a judgment, 

do not p r e s e n t pure q u e s t i o n s of law. In a d d i t i o n , a l t h o u g h 

A n t o i n e argued i n her motion t h a t the t r i a l c o u r t a p p l i e d the 

wrong law, an argument t h a t the t r i a l c o u r t misapprehended the 

law or m i s a p p l i e d i t t o the f a c t s i s not encompassed i n any 

ground f o r r e l i e f under Rule 6 0 ( b ) . C i t y of Birmingham v.  

C i t y of F a i r f i e l d , 396 So. 2d 692, 695-96 ( A l a . 1981); Rhodes  

v. Fulmer, 12 So. 3d 1239, 1244 ( A l a . C i v . App. 2009) ("[A] 

charge[] t h a t the c i r c u i t c o u r t made an e r r o r of law i n i t s 

judgment ... i s the type of c o n t e n t i o n t h a t must be r a i s e d 

e i t h e r i n a t i m e l y Rule 59(e) motion or i n a t i m e l y a p p e a l 

from the judgment."). A c c o r d i n g l y , we w i l l r e v i e w the t r i a l 

c o u r t ' s d e n i a l of A n t o i n e ' s Rule 60(b) motion under the abuse-

o f - d i s c r e t i o n s t a n d a r d . 

A n t o i n e argues f i r s t t h a t "any e v i d e n c e which was 

a v a i l a b l e a t the time of t r i a l or w i t h i n 30 days a f t e r the 

judgment but was [not] p r e s e n t e d a t t h a t time was due t o 

m i s t a k e , i n a d v e r t e n c e , or e x c u s a b l e n e g l e c t , " which, she 

27 



2100839 and 2110139 

contends, e n t i t l e s her t o r e l i e f under Rule 6 0 ( b ) ( 1 ) . She 

c i t e s no a u t h o r i t y f o r the p r o p o s i t i o n t h a t the f a i l u r e of a 

pro se l i t i g a n t t o p r e s e n t e v i d e n c e a t t r i a l may form a b a s i s 

f o r r e l i e f from a judgment under Rule 60(b). The f a c t t h a t 

A n t o i n e appeared pro se a t t r i a l and t h e r e f o r e f a i l e d t o 

p r e s e n t e v i d e n c e t h a t was a v a i l a b l e t o her a t the time of 

t r i a l does not g i v e r i s e t o a b a s i s f o r r e l i e f from the 

judgment, and the t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n 

denying A n t o i n e ' s motion i n s o f a r as i t was based on Rule 

60(b) (1). See Ex p a r t e Branson Mach., LLC, 78 So. 3d 950, 955 

( A l a . 2011) ( h o l d i n g t h a t the f a c t t h a t a pro se l i t i g a n t had 

f a i l e d t o f i l e a l e t t e r i n t e n d e d t o se r v e as an answer was not 

a b a s i s f o r r e l i e f under Rule 60(b) (1)) ; Ex p a r t e S p r i g g s  

E n t e r s . , 879 So. 2d 587, 591-92 ( A l a . C i v . App. 2003) ( h o l d i n g 

t h a t f a i l u r e of pro se l i t i g a n t t o a p p r i s e the c o u r t b e f o r e 

e n t r y of judgment t h a t she had p r e v i o u s l y responded t o 

d i s c o v e r y r e q u e s t s was not a s u f f i c i e n t b a s i s f o r r e l i e f under 

Rule 60(b)(6) when pro se l i t i g a n t had not a p p r i s e d the c o u r t 

of t h a t f a c t when opposing c o u n s e l moved t o compel responses 

t o d i s c o v e r y or when the t r i a l c o u r t d i s m i s s e d the a c t i o n as 

a d i s c o v e r y s a n c t i o n ) . 
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A c c o r d i n g t o A n t o i n e , she was a l s o e n t i t l e d t o r e l i e f 

from the March 2011 judgment on the b a s i s of newly d i s c o v e r e d 

e v i d e n c e . She p r e s e n t e d the f o l l o w i n g e v i d e n c e t o the t r i a l 

c o u r t i n su p p o r t of her r i g h t t o r e l i e f from the March 2011 

judgment under Rule 60(b) (2): the s u b d i v i s i o n p l a t , deeds t o 

n e i g h b o r i n g p r o p e r t y s o l d i n January 2011 and June 2011, a 

document e n t i t l e d the "Tree Stand D e s c r i p t i o n f o r Swamp Area 

R e p o r t " ("the Tree Report") c r e a t e d on March 30, 2011, and the 

J e f f e r s o n County Tax A s s e s s o r P a r c e l Viewer f o r Oxmoor ("the 

P a r c e l Viewer") c r e a t e d a f t e r tornadoes s t r u c k the area i n 

A p r i l 2011. A n t o i n e admits t h a t she mentioned the s u b d i v i s i o n 

p l a t i n her t e s t i m o n y , and she p r e s e n t s no argument t h a t the 

p l a t , w h i ch c l e a r l y e x i s t e d a t the time of t r i a l , c o u l d not 

have been p r e s e n t e d as e v i d e n c e a t t r i a l . Moody v. S t a t e ex  

r e l . Payne, 344 So. 2d 160, 163 ( A l a . 1977) ("[F]or a l i t i g a n t 

t o o b t a i n a new t r i a l on the ground of newly d i s c o v e r e d 

e v i d e n c e , i t must appear t h a t h i s r e a s o n a b l e d i l i g e n c e b e f o r e 

t r i a l would not have r e v e a l e d t h i s e v i d e n c e which he f a i l e d t o 

d i s c o v e r . " ) . Furthermore, the deeds, the Tree Report, and the 

P a r c e l Viewer a d m i t t e d l y came i n t o e x i s t e n c e a f t e r the t r i a l , 

and they are t h e r e f o r e "new" and not "newly d i s c o v e r e d " 
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e v i d e n c e ; as such, they do not e n t i t l e A n t o i n e t o r e l i e f under 

Rule 6 0 ( b ) ( 2 ) . Moody, 344 So. 2d a t 163 ("There can be no 

Rule 60(b)(2) r e l i e f f o r ev i d e n c e which has come i n t o 

e x i s t e n c e a f t e r the t r i a l i s over s i m p l y because such a 

procedure would a l l o w a l l t r i a l s p e r p e t u a l l i f e . 'Newly 

d i s c o v e r e d e v i d e n c e ' means e v i d e n c e i n e x i s t e n c e a t the time 

of t r i a l of which the movant was unaware."). The t r i a l c o u r t 

t h e r e f o r e p r o p e r l y d e n i e d A n t o i n e ' s motion f o r r e l i e f from 

judgment on the ground of newly d i s c o v e r e d e v i d e n c e . 

A n t o i n e next argues t h a t the s u b d i v i s i o n p l a t , which we 

have determined was not newly d i s c o v e r e d e v i d e n c e , f a i l s t o 

i n d i c a t e t h a t a d r a i n a g e easement or n a t u r a l d r a i n way e x i s t s 

on L o t 35. She contends t h a t the s u b d i v i s i o n p l a t i s r e q u i r e d 

by law t o note d r a i n a g e easements and "any p o r t i o n of the l a n d 

of the proposed s u b d i v i s i o n ... s u b j e c t t o i n u n d a t i o n by storm 

sewers or o v e r f l o w or ponding of l o c a l storm water." 

A c c o r d i n g t o A n t o i n e , the f a i l u r e of the s u b d i v i s i o n p l a t t o 

c o n t a i n the a l l e g e d l y r e q u i r e d n o t a t i o n s s u p p o r t s the 

c o n c l u s i o n t h a t Oxmoor and HCI committed f r a u d when they 

p r e s e n t e d t e s t i m o n y and e v i d e n c e t h a t a n a t u r a l d r a i n way 

e x i s t e d on L o t 35 b e f o r e A n t o i n e l e v e l e d the l o t t o b u i l d her 
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house. Even i f the s u b d i v i s i o n p l a t f a i l e d t o p r o p e r l y note 

the d r a i n way on A n t o i n e ' s p r o p e r t y , the t r i a l c o u r t p r o p e r l y 

d e n i e d A n t o i n e r e l i e f from the March 2011 judgment because the 

t r i a l c o u r t was f r e e t o d e c l i n e t o r e l y on the s u b d i v i s i o n 

p l a t because the p l a t was not newly d i s c o v e r e d e v i d e n c e . Bon  

Harbor, LLC v. U n i t e d Bank, 53 So. 3d 82, 94 ( A l a . 2010) 

( s t a t i n g t h a t t r i a l c o u r t d i d not e r r i n d e c l i n i n g t o c o n s i d e r 

a motion based on a l l e g e d newly d i s c o v e r e d e v i d e n c e when t r i a l 

c o u r t c o u l d have determined t h a t the e v i d e n c e was not newly 

d i s c o v e r e d and t h e r e f o r e s h o u l d not be c o n s i d e r e d ) . Without 

the s u b d i v i s i o n p l a t as e v i d e n c e , A n t o i n e had n o t h i n g t o 

supp o r t her argument t h a t Oxmoor and HCI had p r e s e n t e d 

f r a u d u l e n t t e s t i m o n y and ev i d e n c e c o n c e r n i n g the d r a i n way. 

A c c o r d i n g l y , the t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n 

denying A n t o i n e ' s Rule 60(b) motion i n s o f a r as i t was based on 

t h i s ground. 

F i n a l l y , A n t o i n e argued i n her Rule 60(b) motion t h a t the 

t o p o g r a p h i c maps e n t e r e d i n t o e v i d e n c e by Oxmoor and HCI 

f a i l e d t o comply i n s e v e r a l r e s p e c t s w i t h the Standards of 

P r a c t i c e f o r S u r v e y i n g i n the S t a t e of Alabama ("the s u r v e y i n g 

s t a n d a r d s " ) . Based on t h i s a l l e g a t i o n , A n t o i n e argues t h a t 
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Oxmoor and HCI p r e s e n t e d f r a u d u l e n t e v i d e n c e t o the c o u r t and 

t h a t she i s thus e n t i t l e d t o r e l i e f under Rule 6 0 ( b ) ( 3 ) . 

"One who contends t h a t an adverse p a r t y has 
o b t a i n e d a v e r d i c t t hrough f r a u d , m i s r e p r e s e n t a t i o n , 
or o t h e r misconduct (Rule 6 0 ( b ) ( 3 ) ) must prove by 
' c l e a r and c o n v i n c i n g e v i d e n c e (1) t h a t the adverse 
p a r t y engaged i n f r a u d or o t h e r misconduct and (2) 
t h a t t h i s misconduct p r e v e n t e d the moving p a r t y from 
f u l l y and f a i r l y p r e s e n t i n g h i s case. [ C i t a t i o n 
o m i t t e d . ] The r e s o l u t i o n of these two i s s u e s i s 
w i t h i n the t r i a l c o u r t ' s d i s c r e t i o n , and on r e v i e w , 
our o n l y i n q u i r y i s whether the t r i a l c o u r t abused 
i t s d i s c r e t i o n . ' " 

P a c i f i c o v. J a c k s o n , 562 So. 2d 174, 179 ( A l a . 1990) ( q u o t i n g 

Montgomery v. H a l l , 592 F.2d 278, 279 (5th C i r . 1979)). The 

P a c i f i c o c o u r t r e l i e d on the r e a s o n i n g f o r r e q u i r i n g c l e a r and 

c o n v i n c i n g e v i d e n c e i n such s i t u a t i o n s e x p r e s s e d by the U n i t e d 

S t a t e s Supreme Co u r t : 

"'That the m i s c h i e f of r e t r y i n g e v e r y case i n 
which the judgment or decree re n d e r e d on f a l s e 
t e s t i m o n y , g i v e n by p e r j u r e d w i t n e s s e s , or on 
c o n t r a c t s or documents whose genuineness or v a l i d i t y 
was i n i s s u e , and which are a f t e r w a r d s a s c e r t a i n e d 
t o be f o r g e d or f r a u d u l e n t , would be g r e a t e r , by 
reason of the e n d l e s s n a t u r e of the s t r i f e , than any 
compensation a r i s i n g from d o i n g j u s t i c e i n 
i n d i v i d u a l c a s e s . ' " 

U n i t e d S t a t e s v. Throckmorton, 98 U.S. 61, 68-69 (1878); see 

a l s o P a c i f i c o , 562 So. 2d a t 179. 
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Assuming t h a t the s u r v e y i n g s t a n d a r d s a p p l y t o the 

t o p o g r a p h i c maps e n t e r e d i n t o e v i d e n c e and t h a t those maps 

v i o l a t e the s u r v e y i n g s t a n d a r d s , 9 we are not c o n v i n c e d t h a t 

the t r i a l c o u r t abused i t s d i s c r e t i o n i n denying A n t o i n e 

r e l i e f under Rule 6 0 ( b ) ( 3 ) . The t r i a l c o u r t i s g i v e n much 

d i s c r e t i o n i n d e t e r m i n i n g whether a p a r t y has "engaged i n 

f r a u d or o t h e r misconduct" such t h a t r e l i e f under Rule 

60(b)(3) i s wa r r a n t e d . P a c i f i c o , 562 So. 2d a t 179. The 

t r i a l c o u r t must have conclud e d , and we cannot d i s a g r e e , t h a t 

A n t o i n e d i d not c l e a r l y and c o n v i n c i n g l y prove t h a t Oxmoor and 

HCI "engaged i n f r a u d or o t h e r misconduct" by i n t r o d u c i n g the 

t o p o g r a p h i c maps i n t o e v i d e n c e . Thus, we cannot conclude t h a t 

the t r i a l c o u r t e r r e d i n denying A n t o i n e ' s Rule 60(b)(3) 

motion i n s o f a r as i t was based on t h i s ground. 

9We q u e s t i o n whether t o p o g r a p h i c maps c r e a t e d by the 
U n i t e d S t a t e s G e o l o g i c a l Survey or another f e d e r a l agency 
would be r e q u i r e d t o meet the s u r v e y i n g s t a n d a r d s used i n 
Alabama f o r , among o t h e r t h i n g s , b o u n d a r y - l i n e s u r v e y s . 
Because i t i s not n e c e s s a r y f o r us t o d e c i d e whether the 
s u r v e y i n g s t a n d a r d s are a p p l i c a b l e t o the t o p o g r a p h i c maps i n 
evid e n c e i n o r d e r t o r e s o l v e the i s s u e on a p p e a l , we w i l l 
s i m p l y assume t h a t they are a p p l i c a b l e f o r purposes of t h i s 
o p i n i o n . 
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C o n c l u s i o n 

We have determined t h a t the t r i a l c o u r t e r r e d i n 

r e f e r r i n g the p a r t i e s t o b i n d i n g a r b i t r a t i o n i n the March 2011 

judgment, and, t h e r e f o r e , t h a t judgment i s r e v e r s e d and the 

cause i s remanded w i t h i n s t r u c t i o n s t h a t the t r i a l c o u r t amend 

the March 2011 judgment t o r e f e r the p a r t i e s t o a s p e c i a l 

master under Rule 53. In a l l o t h e r r e s p e c t s , the March 2011 

judgment i s a f f i r m e d . The October 2011 judgment denying 

A n t o i n e ' s Rule 60(b) motion i s a l s o a f f i r m e d . 

2100839 -- AFFIRMED IN PART; REVERSED IN PART; AND 

REMANDED WITH INSTRUCTIONS. 

2110139 -- AFFIRMED. 

Thompson, P.J., and P i t t m a n and Moore, J J . , concur. 

Bryan, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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