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Sean G. C a s e y ("the f o r m e r husband") a p p e a l s f r o m a 

j u d g m e n t o f t h e E s c a m b i a C i r c u i t C o u r t m o d i f y i n g h i s 

v i s i t a t i o n p r i v i l e g e s w i t h t h e p a r t i e s ' c h i l d and a w a r d i n g 

a t t o r n e y ' s f e e s t o J o n i c e D o r r i e t y C a s e y ("the f o r m e r w i f e " ) . 

The f o r m e r h u s b a n d and t h e f o r m e r w i f e were m a r r i e d i n 

1 9 9 9 ; i n 2000, t h e f o r m e r h u s b a n d r e e n t e r e d m i l i t a r y s e r v i c e 

and was t e m p o r a r i l y t r a n s f e r r e d t o F l o r i d a . D u r i n g t h a t t i m e , 

t h e f o r m e r w i f e r e s i d e d i n Atmore and w a i t e d f o r t h e f o r m e r 

h u s b a n d t o r e c e i v e a permanent a s s i g n m e n t ; t h e p a r t i e s ' c h i l d 

was b o r n i n September 2000. The p a r t i e s n e v e r r e u n i t e d , and, 

i n 2003, t h e y d e c i d e d t o p r o c e e d w i t h an u n c o n t e s t e d d i v o r c e . 

A l t h o u g h t h e d i v o r c e documents were p r e p a r e d i n 2003, t h e 

d i v o r c e j u d g m e n t was n o t e n t e r e d u n t i l December 2006, i n p a r t 

b e c a u s e t h e f o r m e r h u s b a n d had been s e n t o v e r s e a s . The 

d i v o r c e j u d g m e n t i n c o r p o r a t e d an agreement o f t h e p a r t i e s ; 

t h a t j u d g m e n t awarded p h y s i c a l c u s t o d y o f t h e p a r t i e s ' c h i l d 

t o t h e f o r m e r w i f e , awarded t h e f o r m e r h u s b a n d l i b e r a l 

v i s i t a t i o n , and o r d e r e d t h e f o r m e r h u s b a n d t o pay $500 i n 

m o n t h l y c h i l d s u p p o r t . 

The r e c o r d r e v e a l s t h a t , a f t e r l e a v i n g m i l i t a r y s e r v i c e 

i n June 2003, t h e f o r m e r h u s b a n d t o o k employment w i t h a 
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p r i v a t e s e c u r i t y company t h a t s e n t him t o I r a q i n J u l y 2 0 0 4 ; 

he d i d n o t r e t u r n t o F l o r i d a u n t i l M a r c h 2005. T h e r e a f t e r , he 

t r a v e l e d t o Idaho b r i e f l y and t h e n r e t u r n e d t o F l o r i d a u n t i l 

S eptember 2005. A t t h a t t i m e , he moved t o P e n n s y l v a n i a t o 

a t t e n d s c h o o l and r e m a i n e d t h e r e u n t i l June 2007. 

S u b s e q u e n t l y , t h e f o r m e r h u s b a n d r e m a r r i e d and moved t o New 

J e r s e y , s t a y i n g t h e r e u n t i l September 2007, when h i s e m p l o y e r 

s e n t him t o S a u d i A r a b i a u n t i l F e b r u a r y 2008. 

I n May 2007, t h e f o r m e r w i f e f i l e d an a c t i o n s e e k i n g a 

j u d g m e n t d e c l a r i n g t h a t t h e f o r m e r h u s b a n d was i n c o n t e m p t f o r 

f a i l i n g t o pay $819 i n c h i l d s u p p o r t and $2,900 i n m e d i c a l 

e x p e n s e s ( c a s e no. D R - 0 3 - 1 8 0 . 0 1 ) ; t h e f o r m e r h u s b a n d was 

s e r v e d w i t h t h e c o m p l a i n t i n t h a t a c t i o n i n J u l y 2007. A t 

t h a t t i m e , he was n o t i f i e d t h a t a h e a r i n g was s e t f o r 

September 2007, when he was s c h e d u l e d t o be i n S a u d i A r a b i a , 

so he h i r e d an a t t o r n e y i n Bay M i n e t t e t o r e p r e s e n t him and t o 

s e e k a c o n t i n u a n c e u n t i l h i s r e t u r n f r o m o v e r s e a s . A f t e r t h e 

September 2007 h e a r i n g was c o n t i n u e d , t h e f o r m e r h u s b a n d 

t e r m i n a t e d t h e s e r v i c e s o f t h a t a t t o r n e y ; however, unknown t o 

t h e f o r m e r h u s b a n d , a n o t h e r h e a r i n g had been s c h e d u l e d f o r 

December 13, 2 0 0 7 ; n o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t t h e 

3 



2090371 

f o r m e r h u s b a n d r e c e i v e d f o r m a l n o t i f i c a t i o n f r o m t h e t r i a l 

c o u r t o f t h a t December h e a r i n g d a t e . However, t h e r e c o r d does 

c o n t a i n a November 2007 e - m a i l message f r o m t h e f o r m e r h u s b a n d 

t o t h e f o r m e r w i f e i n w h i c h t h e f o r m e r h u s b a n d a c k n o w l e d g e d 

" k n o w i n g " t h a t a December h e a r i n g d a t e r e g a r d i n g t h e u n p a i d 

c h i l d s u p p o r t and m e d i c a l b i l l s had been s e t . The f o r m e r 

h u s b a n d t e l e p h o n e d h i s c u r r e n t w i f e i n New J e r s e y and 

d i s c o v e r e d t h a t she had n o t r e c e i v e d any n o t i c e o f an u p c o m i n g 

h e a r i n g , so he "assumed" t h a t t h e r e w o u l d be no h e a r i n g i n 

December 2007. When t h e f o r m e r h u s b a n d r e t u r n e d f r o m S a u d i 

A r a b i a i n F e b r u a r y 2008, he r e c e i v e d n o t i f i c a t i o n o f t h e e n t r y 

o f a d e f a u l t j u d g m e n t t h a t had been e n t e r e d a g a i n s t him. T h a t 

j u d g m e n t had d e t e r m i n e d t h e f o r m e r h u s b a n d ' s c h i l d - s u p p o r t 

a r r e a r a g e t o be $29,000. 

The f o r m e r h u s b a n d c o n t e n d s t h a t t h e 2008 j u d g m e n t i s 

v o i d b e c a u s e he d i d n o t have n o t i c e t h a t t h e h e a r i n g w o u l d 

r e v i e w c h i l d - s u p p o r t payments b a c k t o t h e d a t e t h e p a r t i e s had 

s i g n e d t h e i r s e p a r a t i o n a g r e e m e n t , A u g u s t 2003, t h a t was 

s u b s e q u e n t l y i n c o r p o r a t e d i n t o a d i v o r c e j u d g m e n t i n December 

2006. He c l a i m s t h a t due p r o c e s s r e q u i r e s t h a t he s h o u l d have 

been n o t i f i e d by t h e t r i a l c o u r t t h a t t h e f o r m e r w i f e was n o t 
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s e e k i n g t h e m i n i m a l amount o r i g i n a l l y a l l e g e d i n h e r c o n t e m p t 

c o m p l a i n t , i . e . , $819 i n c h i l d s u p p o r t and $2,900 i n u n p a i d 

m e d i c a l b i l l s . The r e c o r d does n o t i n d i c a t e t h a t t h e f o r m e r 

w i f e amended h e r c o n t e m p t c o m p l a i n t t o r e f l e c t any i n c r e a s e i n 

h e r c h i l d - s u p p o r t - a r r e a r a g e c l a i m ; m o r e o v e r , t h e r e c o r d does 

n o t r e f l e c t t h a t any o f f i c i a l n o t i c e o f t h e December 2007 

h e a r i n g was s e n t t o anyone r e p r e s e n t i n g t h e f o r m e r h u s b a n d 

o t h e r t h a n t h e f o r m e r h u s b a n d ' s p r e v i o u s a t t o r n e y . The r e c o r d 

a l s o r e f l e c t s t h a t t h e f o r m e r h u s b a n d , a c t i n g p r o s e , f i l e d a 

m o t i o n f o r r e l i e f f r o m t h e d e f a u l t j u d g m e n t on J u n e 9, 2 0 0 8 . 1 

Then, on J u n e 25, 2008, t h e f o r m e r h u s b a n d f i l e d a r e q u e s t 

s e e k i n g a m o d i f i c a t i o n o f v i s i t a t i o n , a m o d i f i c a t i o n o f c h i l d 

s u p p o r t , and t h e r i g h t t o c l a i m t h e c h i l d as a d e p e n d e n t f o r 

t a x p u r p o s e s and r e q u e s t s c o n c e r n i n g t h e t r a n s p o r t a t i o n c o s t s 

o f v i s i t a t i o n and p o t e n t i a l r e l o c a t i o n o f t h e p a r t i e s ; t h a t 

a c t i o n was a s s i g n e d c a s e no. DR-03-180.02. The f o r m e r w i f e 

1 A l t h o u g h t h e f o r m e r w i f e c o n t e n d s t h a t t h a t m o t i o n was 
an u n t i m e l y R u l e 59, A l a . R. C i v . P., p o s t j u d g m e n t m o t i o n 
b e c a u s e (1) t h e m o t i o n was f i l e d more t h a n 30 days a f t e r t h e 
e n t r y o f t h e j u d g m e n t and (2) t h e f o r m e r h u s b a n d , a l b e i t 
i n a r t f u l l y , p l e a d e d t h a t t h e j u d g m e n t was v o i d on d u e - p r o c e s s 
g r o u n d s , we c o n c l u d e t h a t t h e f o r m e r h u s b a n d ' s p o s t j u d g m e n t 
m o t i o n was a R u l e 60(b) m o t i o n , and we t r e a t i t as s u c h i n 
t h i s o p i n i o n . See, e.g., Ex p a r t e L a n g , 500 So. 2d 3 ( A l a . 
1 98 6 ) , and C u r r y v. C u r r y , 962 So. 2d 261 ( A l a . C i v . App. 
2 0 0 7 ) . 
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f i l e d an a n s w e r ; she a l s o f i l e d a c o u n t e r c l a i m s e e k i n g an 

o r d e r r e q u i r i n g t h a t t h e f o r m e r h u s b a n d be i n s t r u c t e d t o 

o b t a i n p r o f e s s i o n a l t r e a t m e n t f o r c e r t a i n a l l e g e d s u b s t a n c e -

d e p e n d e n c y and m e n t a l - h e a l t h i s s u e s b e f o r e b e i n g awarded 

u n s u p e r v i s e d v i s i t a t i o n w i t h t h e c h i l d . 

The t r i a l c o u r t c o n d u c t e d a b i f u r c a t e d o r e t e n u s 

p r o c e e d i n g t o a d d r e s s a l l p e n d i n g m o t i o n s on A p r i l 21 and 

A u g u s t 31, 2009. D u r i n g t h e t r i a l , t h e f o r m e r h u s b a n d and t h e 

f o r m e r w i f e t e s t i f i e d ; a d d i t i o n a l l y , t h e c h i l d ' s m a t e r n a l a u n t 

t e s t i f i e d i n s u p p o r t o f t h e f o r m e r w i f e ' s r e q u e s t t h a t t h e 

f o r m e r h u s b a n d be s u p e r v i s e d by members o f t h e f o r m e r w i f e ' s 

f a m i l y d u r i n g f u t u r e v i s i t a t i o n w i t h t h e c h i l d . A t t h e 

c o n c l u s i o n o f t h e s e c o n d day o f t r i a l , t h e t r i a l c o u r t , 

w i t h o u t o b j e c t i o n f r o m e i t h e r p a r t y , c o n d u c t e d an i n camera 

i n t e r v i e w o f t h e c h i l d ; t h a t i n t e r v i e w was n o t t r a n s c r i b e d o r 

made a p a r t o f t h e r e c o r d on a p p e a l . 

On September 30, 2009, t h e t r i a l c o u r t e n t e r e d a judgment 

i n c a s e no. DR-03-180.02 ( t h e m o d i f i c a t i o n a c t i o n ) t h a t 

p u r p o r t e d t o deny t h e f o r m e r h u s b a n d ' s R u l e 60(b) m o t i o n t o 

s e t a s i d e t h e J a n u a r y 2008 judgment i n c a s e no. DR-03-180.01 

( t h e c o n t e m p t a c t i o n ) ; t h a t judgment a l s o m o d i f i e d t h e 

6 



2090371 

v i s i t a t i o n p r o v i s i o n s o f t h e p a r t i e s ' d i v o r c e judgment and 

awarded t h e f o r m e r h u s b a n d s u p e r v i s e d v i s i t a t i o n w i t h t h e 

c h i l d d u r i n g s p e c i f i e d s c h o o l v a c a t i o n s . The judgment 

s p e c i f i c a l l y d e n i e d t h e f o r m e r h u s b a n d ' s r e q u e s t s f o r a 

m o d i f i c a t i o n o f c h i l d s u p p o r t , t o c l a i m t h e c h i l d as a 

d e p e n d e n t f o r t a x p u r p o s e s , and f o r c u r r e n t and p r o s p e c t i v e 

r e l i e f as t o t r a n s p o r t a t i o n c o s t s o f v i s i t a t i o n . I n a d d i t i o n , 

t h e f o r m e r h u s b a n d was o r d e r e d t o be e v a l u a t e d by a q u a l i f i e d 

m e n t a l - h e a l t h p r o f e s s i o n a l and t o s u b m i t t o p e r i o d i c d r u g 

t e s t i n g e v e r y 60 days f o r a s p e c i f i c p e r i o d ; a l l r e s u l t s o f 

t h e c o u r t - o r d e r e d e v a l u a t i o n and t e s t s were t o be f i l e d w i t h 

t h e t r i a l c o u r t d u r i n g 2010. The t r i a l c o u r t s c h e d u l e d a 

h e a r i n g t o r e v i e w t h e f o r m e r h u s b a n d ' s s u p e r v i s e d v i s i t a t i o n 

f o r A u g u s t 2 0 1 0 . 2 

On O c t o b e r 27, 2009, t h e f o r m e r h u s b a n d f i l e d a 

p o s t j u d g m e n t m o t i o n s e e k i n g e i t h e r a new t r i a l o r t h a t t h e 

t r i a l c o u r t a l t e r , amend, o r v a c a t e t h e September 30, 2009, 

2We c o n c l u d e t h a t , a l t h o u g h t h e t r i a l c o u r t s c h e d u l e d a 
h e a r i n g t o r e v i e w t h e f o r m e r h u s b a n d ' s s u p e r v i s e d v i s i t a t i o n , 
t h e j u d g m e n t was f i n a l . See K.L.U. v. M.C., 809 So. 2d 837, 
840 ( A l a . C i v . App. 2001) ( c o n c l u d i n g t h a t judgment c o n t a i n i n g 
s u p e r v i s e d - v i s i t a t i o n award t o f a t h e r was f i n a l and w o u l d 
s u p p o r t an a p p e a l , a l t h o u g h t r i a l c o u r t had a l r e a d y s e t a 
h e a r i n g t o r e v i e w t h e f a t h e r ' s s u p e r v i s e d v i s i t a t i o n ) . 

7 



2090371 

j u d g m e n t ; t h e t r i a l c o u r t d e n i e d t h a t m o t i o n on December 30, 

2009. The f o r m e r h u s b a n d f i l e d a t i m e l y n o t i c e o f a p p e a l o n l y 

i n c a s e no. DR-03-180.02 ( t h e m o d i f i c a t i o n a c t i o n ) and 

d e s i g n a t e d o n l y t h a t a c t i o n i n h i s n o t i c e . The f o r m e r h u s b a n d 

c o n t e n d s t h a t t h e t r i a l c o u r t c o u l d n o t p r o p e r l y deny h i s R u l e 

60(b) m o t i o n f i l e d i n t h e c o n t e m p t a c t i o n . A d d i t i o n a l l y , t h e 

f o r m e r h u s b a n d a s s e r t s t h a t t h e t r i a l c o u r t , i n t h e 

m o d i f i c a t i o n a c t i o n , e r r o n e o u s l y o r d e r e d h im t o u n d e r g o d r u g 

t e s t i n g and a m e n t a l - h e a l t h e v a l u a t i o n i n o r d e r t o o b t a i n 

s u p e r v i s e d v i s i t a t i o n w i t h t h e c h i l d . The f o r m e r h u s b a n d a l s o 

c o n t e n d s t h a t t h e t r i a l c o u r t e r r o n e o u s l y awarded t h e f o r m e r 

w i f e an a t t o r n e y ' s f e e . 

As an i n i t i a l m a t t e r , we n o t e t h a t t h e i s s u e s r a i s e d by 

t h e f o r m e r h u s b a n d r e l a t i n g t o t h e d e n i a l o f h i s R u l e 60(b) 

m o t i o n i n c a s e no. DR-03-180.01 ( t h e c o n t e m p t a c t i o n ) may n o t 

be c o n s i d e r e d b e c a u s e t h e f o r m e r h u s b a n d has n o t f i l e d a 

n o t i c e o f a p p e a l i n t h a t a c t i o n . As n o t e d p r e v i o u s l y , on 

September 30, 2009, t h e t r i a l c o u r t , i n a judgment e n t e r e d i n 

c a s e no. DR-03-180.02 ( t h e m o d i f i c a t i o n a c t i o n ) , p u r p o r t e d t o 

deny t h e f o r m e r h u s b a n d ' s R u l e 60(b) m o t i o n f i l e d i n c a s e no. 

DR-03-180.01 ( t h e c o n t e m p t a c t i o n ) ; however, t h e f o r m e r 
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h u s b a n d f i l e d a n o t i c e o f a p p e a l o n l y i n t h e m o d i f i c a t i o n 

a c t i o n . A labama l a w i s w e l l s e t t l e d t h a t c o n s o l i d a t e d a c t i o n s 

m a i n t a i n t h e i r s e p a r a t e i d e n t i t i e s , and s e p a r a t e j u d g m e n t s a r e 

t o be e n t e r e d i n e a c h a c t i o n . H.J.T. v. S t a t e ex r e l . M.S.M., 

34 So. 3d 1276, 1278 ( A l a . C i v . App. 2 0 0 9 ) . Any i s s u e s r a i s e d 

by t h e f o r m e r h u s b a n d r e l a t i n g t o t h e p u r p o r t e d d e n i a l o f h i s 

R u l e 60(b) m o t i o n , w h i c h was f i l e d i n c a s e no. DR-03-180.01 

( t h e c o n t e m p t a c t i o n ) , may n o t be c o n s i d e r e d b e c a u s e t h e 

f o r m e r h u s b a n d has n o t f i l e d a n o t i c e o f a p p e a l i n t h a t c a s e . 

B e c a u s e t h e f o r m e r h u s b a n d , f o r a l l t h a t a p p e a r s i n t h e 

r e c o r d , has n o t f i l e d a n o t i c e o f a p p e a l i n t h e c o n t e m p t 

a c t i o n , we may n o t a d d r e s s t h e c o r r e c t n e s s o f any r u l i n g t h e 

t r i a l c o u r t may have made r e g a r d i n g t h e f o r m e r h u s b a n d ' s R u l e 

60(b) m o t i o n i n t h e c o n t e m p t a c t i o n . 

We now a d d r e s s t h o s e i s s u e s a r i s i n g f r o m t h e f o r m e r 

h u s b a n d ' s a p p e a l i n c a s e no. DR-03-180.02 ( t h e m o d i f i c a t i o n 

a c t i o n ) . The f o r m e r h u s b a n d a s s e r t s t h a t t h e t r i a l c o u r t 

e r r e d i n m o d i f y i n g t h e p a r t i e s ' d i v o r c e judgment t o p r o v i d e 

t h a t h i s v i s i t a t i o n w i t h t h e c h i l d s h o u l d o c c u r o n l y when 

s u p e r v i s e d by t h e f o r m e r w i f e o r members o f h e r f a m i l y . Our 

s t a n d a r d o f r e v i e w i s w e l l e s t a b l i s h e d : 
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"The t r i a l c o u r t has b r o a d d i s c r e t i o n i n d e t e r m i n i n g 
t h e v i s i t a t i o n r i g h t s o f a n o n c u s t o d i a l p a r e n t , and 
i t s d e c i s i o n i n t h i s r e g a r d w i l l n o t be r e v e r s e d 
a b s e n t an abuse o f d i s c r e t i o n . A l e x a n d e r v.  
A l e x a n d e r , 625 So. 2d 433, 435 ( A l a . C i v . App. 
1 9 9 3 ) . E v e r y c a s e i n v o l v i n g a v i s i t a t i o n i s s u e must 
be d e c i d e d on i t s own f a c t s and c i r c u m s t a n c e s , b u t 
t h e p r i m a r y c o n s i d e r a t i o n i n e s t a b l i s h i n g t h e 
v i s i t a t i o n r i g h t s a c c o r d e d a n o n c u s t o d i a l p a r e n t i s 
a l w a y s t h e b e s t i n t e r e s t s and w e l f a r e o f t h e c h i l d . " 

C a r r v. B r o y l e s , 652 So. 2d 299, 303 ( A l a . C i v . App. 1 9 9 4 ) ; 

see a l s o P r a t t v. P r a t t , 56 So. 3d 638 ( A l a . C i v . App. 2 0 1 0 ) . 

I n a d d i t i o n , a t r i a l c o u r t e s t a b l i s h i n g v i s i t a t i o n p r i v i l e g e s 

f o r a n o n c u s t o d i a l p a r e n t must c o n s i d e r t h e b e s t i n t e r e s t s o f 

t h e c h i l d , and, when a p p r o p r i a t e , i t must s e t c o n d i t i o n s on 

v i s i t a t i o n t h a t p r o t e c t t h e c h i l d . Ex p a r t e Thompson, 51 So. 

3d 265, 272 ( A l a . 2 0 1 0 ) . 

The f o r m e r h u s b a n d c o n t e n d s t h a t t h e t r i a l c o u r t d i d n o t 

have any e v i d e n c e o f h i s p r e s e n t c o n d i t i o n upon w h i c h t o 

c o n c l u d e t h a t t h e b e s t i n t e r e s t s and w e l f a r e o f t h e c h i l d 

w o u l d r e q u i r e t h a t t h e f o r m e r h u s b a n d ' s v i s i t a t i o n be 

s u p e r v i s e d . The f o r m e r w i f e t e s t i f i e d t h a t t h e f o r m e r h u s b a n d 

had s u f f e r e d f r o m d e p r e s s i o n and s u b s t a n c e - a b u s e i s s u e s d u r i n g 

t h e p a r t i e s ' m a r r i a g e and a t t h e t i m e t h e p a r t i e s had 

s e p a r a t e d i n 2003. A t t r i a l , she t e s t i f i e d , and t h e f o r m e r 

h u s b a n d a d m i t t e d , t h a t he had s u f f e r e d f r o m s u r v i v o r ' s g u i l t 
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and d e p r e s s i o n f o l l o w i n g t h e d e a t h o f some m i l i t a r y c o l l e a g u e s 

i n a t e r r o r i s t b o m b i n g i n I r a q i n 1996. The f o r m e r w i f e 

t e s t i f i e d t h a t , b a s e d on t h a t p a s t b e h a v i o r , she and h e r 

f a m i l y were u n c o m f o r t a b l e w i t h t h e f o r m e r h u s b a n d ' s most 

r e c e n t a t t e m p t s t o v i s i t w i t h t h e c h i l d and had n o t a l l o w e d 

him u n s u p e r v i s e d v i s i t a t i o n d u r i n g t h e t h r e e y e a r s i m m e d i a t e l y 

p r e c e d i n g t h e h e a r i n g i n t h i s c a s e . 

A l l t h e f o r m e r w i f e ' s t e s t i m o n y r e g a r d i n g t h e f o r m e r 

h u s b a n d ' s d e p r e s s i o n and a l c o h o l - r e l a t e d i n c i d e n t s was l i m i t e d 

t o o c c u r r e n c e s d u r i n g t h e m a r r i a g e and i m m e d i a t e l y a f t e r t h e 

p a r t i e s had s e p a r a t e d i n 2003; she even a d m i t t e d d u r i n g c r o s s -

e x a m i n a t i o n t h a t , s i n c e t h e d i v o r c e , she had n o t o b s e r v e d t h e 

f o r m e r h u s b a n d do a n y t h i n g t h a t c o u l d be deemed d e t r i m e n t a l t o 

t h e c h i l d . The m a t e r n a l a u n t ' s t e s t i m o n y r e l a t e d h e r c o n c e r n s 

w i t h two o f t h e f o r m e r h u s b a n d ' s v i s i t a t i o n s w i t h t h e c h i l d 

upon h i s l a s t r e t u r n f r o m I r a q i n 2005. The f o r m e r w i f e d i d 

n o t o f f e r any n e g a t i v e t e s t i m o n y r e g a r d i n g t h e f o r m e r h u s b a n d 

as t o t h e f o u r y e a r s i m m e d i a t e l y p r e c e d i n g t r i a l . 

F o r h i s p a r t , t h e f o r m e r h u s b a n d d e n i e d t h a t he had a 

s u b s t a n c e - a b u s e p r o b l e m ; he s t a t e d t h a t he had been "weaned" 

f r o m n a r c o t i c p a i n m e d i c a t i o n and was o n l y t a k i n g n o n - n a r c o t i c 
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p a i n m e d i c a t i o n as a r e s u l t o f a r e c e n t b a c k s u r g e r y ; he 

a d m i t t e d t h a t , s e v e r a l y e a r s b e f o r e t h e h e a r i n g , he had been 

p r e s c r i b e d n a r c o t i c m e d i c a t i o n s t o d e a l w i t h b a c k p a i n , b u t he 

s t a t e d t h a t he had n o t t a k e n t h o s e m e d i c a t i o n s f o r s e v e r a l 

y e a r s . A d d i t i o n a l l y , t h e f o r m e r h u s b a n d t e s t i f i e d t h a t he had 

r e m a r r i e d and had been a p r o d u c t i v e c i t i z e n s i n c e t h e p a r t i e s ' 

d i v o r c e , as e v i d e n c e d by h i s a c c e p t a n c e i n t o a m e d i c a l s c h o o l 

i n P e n n s y l v a n i a and h i s y e a r s o f s e r v i c e w o r k i n g f o r a p r i v a t e 

s e c u r i t y company t h a t r e q u i r e d i t s e m p l o y e e s t o p a s s d r u g 

t e s t s and o t h e r b a c k g r o u n d t e s t s i n o r d e r t o be h i r e d and 

r e m a i n e m p l o y e d . 

The f o r m e r h u s b a n d a l s o t e s t i f i e d t h a t he b e l i e v e d t h a t 

t h e f o r m e r w i f e and h e r f a m i l y had i n t e r f e r e d w i t h h i s 

r e l a t i o n s h i p w i t h t h e c h i l d , n o t i n g t h a t t h e y had d i s c o u r a g e d 

use o f a c e l l u l a r t e l e p h o n e t h a t t h e f o r m e r h u s b a n d had g i v e n 

t h e c h i l d and an I n t e r n e t camera t h a t he had p u r c h a s e d so t h e 

two c o u l d see e a c h o t h e r f o r v i r t u a l v i s i t s . He s t a t e d d u r i n g 

t h e A u g u s t 2009 h e a r i n g t h a t t h e f o r m e r w i f e had a l l o w e d him 

t o see t h e c h i l d o n l y once d u r i n g 2009 ( i m m e d i a t e l y f o l l o w i n g 

t h e f i r s t day o f t r i a l i n A p r i l ) . 

I n h i s b r i e f t o t h i s c o u r t , t h e f o r m e r h u s b a n d n o t e s t h a t 
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a t t r i a l h i s a t t o r n e y o b j e c t e d (on t h e g r o u n d s o f r e m o t e n e s s 

and r e l e v a n c e ) t o a l l t h e f o r m e r w i f e ' s t e s t i m o n y r e g a r d i n g 

h i s a l l e g e d s u b s t a n c e - a b u s e and m e n t a l - h e a l t h i s s u e s . The 

f o r m e r w i f e ' s a t t o r n e y s t a t e d t h a t he w o u l d t i e t h o s e 

i n c i d e n t s t o r e c e n t o n e s , b u t he n e v e r e l i c i t e d t e s t i m o n y o r 

a d d u c e d d o c u m e n t a r y e v i d e n c e d i r e c t l y i n d i c a t i n g t h a t t h e 

f o r m e r h u s b a n d had e x h i b i t e d t h o s e p r o b l e m s s i n c e 2005. I n 

a d d i t i o n , t h e t r i a l c o u r t s p e c i f i c a l l y n o t e d on t h e r e c o r d 

t h a t , t h e r e m o t e n e s s o f t h e i n c i d e n t s r e f e r e n c e d by t h e f o r m e r 

w i f e and t h e m a t e r n a l a u n t i n t h e i r t e s t i m o n y w o u l d be 

c o n s i d e r e d i n g i v i n g w e i g h t t o t h a t t e s t i m o n y . N e v e r t h e l e s s , 

t h e t r i a l c o u r t e n t e r e d a j u d g m e n t r e q u i r i n g t h a t t h e f o r m e r 

h u s b a n d ' s v i s i t a t i o n " s h a l l o c c u r o n l y i n A t m o r e , Alabama 

u n d e r t h e s u p e r v i s i o n o f t h e f o r m e r w i f e o r some p e r s o n 

d e s i g n a t e d by t h e f o r m e r w i f e and a t p l a c e s d e s i g n a t e d by t h e 

f o r m e r w i f e . " 

P r e v i o u s l y , t h i s c o u r t has a f f i r m e d o r d e r s o f s u p e r v i s e d 

v i s i t a t i o n i n c a s e s i n w h i c h t h e r e were a l l e g a t i o n s t h a t t h e 

n o n c u s t o d i a l p a r e n t had a b u s e d t h e c h i l d o r had s u f f e r e d f r o m 

s e r i o u s p s y c h o l o g i c a l p r o b l e m s . See C a r r v. B r o y l e s , 652 So. 

2d a t 303; see a l s o I . L . v. L.D.L., 604 So. 2d 425, 428 ( A l a . 
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C i v . App. 1 9 9 2 ) , and Y.A.M. v. M.R.M., 600 So. 2d 1035 ( A l a . 

C i v . App. 1 9 9 2 ) . More r e c e n t l y , i t has been s u g g e s t e d t h a t 

" [ o ] n c e t h e t r i a l c o u r t has i d e n t i f i e d a p a r t i c u l a r d a n g e r t o 

t h e h e a l t h , s a f e t y , o r w e l f a r e o f t h e c h i l d , and t h e r e c o r d 

e s t a b l i s h e s t h a t some r e s t r i c t i o n on v i s i t a t i o n i s n e c e s s a r y 

t o p r o t e c t t h e c h i l d , " t h e t r i a l c o u r t i s t o t a i l o r a 

v i s i t a t i o n o r d e r t o t a r g e t t h a t s p e c i f i c c o n c e r n . J a c k s o n v. 

J a c k s o n , 999 So. 2d 488, 494 ( A l a . C i v . App. 2007) ( p l u r a l i t y 

o p i n i o n as t o t h a t i s s u e ) ; see a l s o P.D. v. S.S., [Ms. 

20 90301 , J a n u a r y 21, 2011] So. 3d ( A l a . C i v . App. 

2 0 1 1 ) , and V.C. v. C.T., 976 So. 2d 465 ( A l a . C i v . App. 2 0 0 7 ) . 

However, t h i s c o u r t c a n n o t d e t e r m i n e f r o m t h e r e c o r d p r e s e n t e d 

t h a t t h e s u p e r v i s e d - v i s i t a t i o n judgment a t i s s u e i n t h i s c a s e 

i s n o t r e s p o n s i v e t o t h e c i r c u m s t a n c e s o f t h e f o r m e r h u s b a n d 

and t h e c h i l d b e c a u s e t h e t r i a l c o u r t ' s i n camera i n t e r v i e w o f 

t h e c h i l d was n o t r e c o r d e d o r o t h e r w i s e made p a r t o f t h e 

r e c o r d on a p p e a l . I n t h e a b s e n c e o f a t r a n s c r i p t o f an i n  

camera i n t e r v i e w w i t h a c h i l d , a r e v i e w i n g c o u r t must assume 

t h a t t h e e v i d e n c e t h e t r i a l c o u r t r e c e i v e d d u r i n g t h a t 

i n t e r v i e w i s s u f f i c i e n t t o s u p p o r t t h a t c o u r t ' s j u d g m e n t . See, 

e.g., W a d d e l l v. W a d d e l l , 904 So. 2d 1275, 1279-80 ( A l a . C i v . 

14 



2090371 

App. 2 0 0 4 ) ; Hughes v. Hughes, 685 So. 2d 755, 757 ( A l a . C i v . 

App. 1 9 9 6 ) ; and R e u t e r v. Neese, 58 6 So. 2d 232, 235 ( A l a . 

C i v . App. 1 9 9 1 ) . A c c o r d i n g l y , we c a n n o t s a y t h a t t h e f o r m e r 

h u s b a n d has d e m o n s t r a t e d t h a t t h e t r i a l c o u r t e r r e d i n 

o r d e r i n g s u p e r v i s e d v i s i t a t i o n t o o c c u r f o r a d e f i n i t e p e r i o d . 

S i m i l a r l y , t h e f o r m e r h u s b a n d a s s e r t s t h a t t h e t r i a l 

c o u r t e r r e d i n r e q u i r i n g him t o s u b m i t t o d r u g s c r e e n s , d r u g 

c o u n s e l i n g , and p s y c h i a t r i c c o u n s e l i n g . J u s t as a t r i a l c o u r t 

m a k i n g i n i t i a l c u s t o d y and v i s i t a t i o n d e t e r m i n a t i o n s must 

c o n s i d e r t h e b e s t i n t e r e s t s o f t h e c h i l d , so must t h e t r i a l 

c o u r t d e t e r m i n e t h e a c c u r a c y o f a l l e g e d s u b s t a n c e - a b u s e and 

m e n t a l - h e a l t h i s s u e s and t h e i r i m p a c t upon t h e c h i l d . See, 

e.g., Ex p a r t e D e v i n e , 398 So. 2d 686, 696-97 ( A l a . 1 9 8 1 ) , and 

K o v a k a s v. K o v a k a s , 12 So. 3d 693, 697-98 ( A l a . C i v . App. 

2 0 0 8 ) . As n o t e d p r e v i o u s l y , an award o f v i s i t a t i o n i s w i t h i n 

t h e d i s c r e t i o n o f t h e t r i a l c o u r t and must be d e c i d e d b a s e d 

upon t h e p a r t i c u l a r f a c t s o f e a c h c a s e . See, e.g., Mann v. 

Mann, 725 So. 2d 98 9, 992 ( A l a . C i v . App. 1998 ); see a l s o  

M.M.W. v. B.W., 900 So. 2d 1230, 1232-33 ( A l a . C i v . App. 

2 0 0 4 ) . The f o r m e r h u s b a n d ' s c h a l l e n g e t o t h e r e q u i r e m e n t t h a t 

he s u b m i t t o d r u g s c r e e n s , d r u g c o u n s e l i n g , and p s y c h i a t r i c 
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c o u n s e l i n g d u r i n g t h e s p e c i f i e d p e r i o d o f s u p e r v i s e d 

v i s i t a t i o n f a i l s f o r t h e same r e a s o n t h a t h i s c h a l l e n g e t o 

s u p e r v i s e d v i s i t a t i o n f a i l s . B e c a u s e we must assume t h a t t h e 

e v i d e n c e t h e t r i a l c o u r t r e c e i v e d d u r i n g t h e i n camera 

i n t e r v i e w w i t h t h e c h i l d i s s u f f i c i e n t t o s u p p o r t t h a t c o u r t ' s 

j u d g m e n t , see W a d d e l l , Hughes, and R e u t e r , s u p r a , we c a n n o t 

c o n c l u d e t h a t t h e t r i a l c o u r t e r r e d i n o r d e r i n g t h e f o r m e r 

h u s b a n d t o s u b m i t t o t e s t i n g and c o u n s e l i n g i n t h i s c a s e . 

The f o r m e r h u s b a n d a l s o c o n t e n d s t h a t a w a r d i n g t h e f o r m e r 

w i f e $3,000 i n a t t o r n e y ' s f e e s was e r r o r . The Alabama 

" l e g i s l a t u r e e n a c t e d § 30-2-54, A l a . Code 1975, t o a l l o w an 

a t t o r n e y - f e e award t o a p r e v a i l i n g p a r t y i n a c t i o n s f o r 

d i v o r c e o r t o r e c o v e r u n p a i d c h i l d - s u p p o r t , a l i m o n y , o r 

m a i n t e n a n c e a w a r d s . " P a t e v. Guy, 934 So. 2d 1071, 1072 ( A l a . 

C i v . App. 2005) ( e m p h a s i s a d d e d ) . A l t h o u g h t h e p e r t i n e n t 

" a c t i o n " i n t h i s c a s e p r i m a r i l y c o n c e r n e d c h i l d v i s i t a t i o n , i t 

a l s o i n v o l v e d t h e f o r m e r h u s b a n d ' s r e q u e s t s f o r a m o d i f i c a t i o n 

o f c h i l d s u p p o r t and t o c l a i m t h e c h i l d as a d e p e n d e n t f o r t a x 

p u r p o s e s ; t h u s , we c o n c l u d e t h a t § 30-2-54, A l a . Code 1975, 

a p p l i e s i n t h i s c a s e . A l a b a m a la w i s w e l l s e t t l e d t h a t 

" a t t o r n e y f e e s a r e o r d i n a r i l y a v a i l a b l e i n m o d i f i c a t i o n 
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p r o c e e d i n g s , t h e award and amount t h e r e o f l y i n g w i t h i n t h e 

sound d i s c r e t i o n o f t h e t r i a l c o u r t . " E b e r t v. E b e r t , 469 So. 

2d 615, 618 ( A l a . C i v . App. 1985) ( c i t i n g B e l l v. B e l l , 443 

So. 2d 1258, 1262 ( A l a . C i v . App. 1 9 8 3 ) ) ; see a l s o S.R.E. v.  

R.E.H., 717 So. 2d 385, 388 ( A l a . C i v . App. 1 9 9 8 ) . C f . P a t e v.  

Guy, 934 So. 2d a t 1072-73 ( b e c a u s e p e r t i n e n t a c t i o n c o n c e r n e d 

c h i l d v i s i t a t i o n , n o t s u p p o r t , a t t o r n e y - f e e a ward was n o t 

p r o p e r ) . 

We a f f i r m t h e t r i a l c o u r t ' s judgment i n t h e m o d i f i c a t i o n 

a c t i o n r e q u i r i n g s u p e r v i s e d v i s i t a t i o n ; r e q u i r i n g t h e f o r m e r 

h u s b a n d t o s u b m i t t o d r u g s c r e e n s , d r u g c o u n s e l i n g , and 

p s y c h i a t r i c c o u n s e l i n g ; and a w a r d i n g t h e f o r m e r w i f e a t t o r n e y 

f e e s . 

APPLICATION FOR REHEARING GRANTED IN PART AND DENIED IN 

PART; OPINION OF MARCH 4, 2011 WITHDRAWN; OPINION SUBSTITUTED; 

AFFIRMED. 

B r y a n and Thomas, J J . , c o n c u r . 

Moore, J . , c o n c u r s s p e c i a l l y , w i t h w r i t i n g , w h i c h 

Thompson, P . J . , j o i n s . 
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MOORE, Ju d g e , c o n c u r r i n g s p e c i a l l y . 

I c o n c u r s p e c i a l l y . On a p p l i c a t i o n f o r r e h e a r i n g , t h e 

f o r m e r h u s b a n d a s s e r t s f o r t h e f i r s t t i m e t h a t t h e t r i a l 

c o u r t ' s judgment d e n y i n g h i s R u l e 6 0 ( b ) , A l a . R. C i v . P., 

m o t i o n t o s e t a s i d e t h e J a n u a r y 31, 2008, d e f a u l t judgment has 

no t been e n t e r e d i n c a s e no. DR-03-180.01. A l t h o u g h I a g r e e 

w i t h t h e c o n c l u s i o n i n t h e main o p i n i o n t h a t t h e f o r m e r 

h u s b a n d f a i l e d t o f i l e a n o t i c e o f a p p e a l i n c a s e no. DR-03-

180.01, I w r i t e s p e c i a l l y t o n o t e t h a t , when a judgment i s 

r e n d e r e d , b u t n o t e n t e r e d , as t h e f o r m e r h u s b a n d a s s e r t s 

h a p pened i n t h a t a c t i o n , t h e r e i s no f i n a l judgment f r o m w h i c h 

t o a p p e a l . See B o l d e n v. Wise A l l o y s , LLC, 5 So. 3d 1287 , 

1289 ( A l a . C i v . App. 2 0 0 8 ) . As t h e main o p i n i o n s t a t e s , 

" [w]hen a c t i o n s a r e o r d e r e d c o n s o l i d a t e d , 'each a c t i o n r e t a i n s 

i t s s e p a r a t e i d e n t i t y and t h u s r e q u i r e s t h e e n t r y o f a 

s e p a r a t e j u d g m e n t . ' " H.J.T. v. S t a t e ex r e l . M.S.M., 34 So. 

3d 127 6, 1278 ( A l a . C i v . App. 200 9) ( q u o t i n g League v.  

McD o n a l d , 355 So. 2d 695, 697 ( A l a . 1 9 7 8 ) ) ; see a l s o R.J.G. v.  

S.S.W., 42 So. 3d 747, 752-53 ( A l a . C i v . App. 2 0 0 9 ) . I f , as 

th e f o r m e r h u s b a n d a s s e r t s , t h e t r i a l c o u r t f a i l e d t o e n t e r 

i t s j udgment i n c a s e no. DR-03-180.01, t h e r e i s no f i n a l 
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judgment i n t h a t a c t i o n f r o m w h i c h t h e f o r m e r h u s b a n d c o u l d 

have a p p e a l e d . 

The f o r m e r h u s b a n d a l s o r e q u e s t s t h a t t h i s c o u r t 

r e c o n s i d e r i t s d e c i s i o n w i t h r e g a r d t o t h e v i s i t a t i o n 

p r o v i s i o n s o f t h e t r i a l c o u r t ' s j u d g m e n t . I c o n c l u d e , 

h owever, t h a t t h a t i s s u e was c o r r e c t l y and c o m p l e t e l y 

a d d r e s s e d i n t h i s c o u r t ' s o p i n i o n on o r i g i n a l s u b m i s s i o n . I , 

t h e r e f o r e , c o n c u r i n t h e main o p i n i o n ' s d e n i a l o f t h e 

a p p l i c a t i o n f o r r e h e a r i n g on t h a t i s s u e . 

Thompson, P . J . , c o n c u r s . 
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