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THOMPSON, P r e s i d i n g Judge. 

J.D.G. ("the husband") f i l e d a c o m p l a i n t s e e k i n g a 

d i v o r c e from D.A.G. ("the w i f e " ) . In h i s d i v o r c e c o m p l a i n t , 

the husband a l l e g e d t h a t he and the w i f e had been m a r r i e d 

s i n c e 1996 and t h a t a c h i l d ("the c h i l d " ) had been born of the 
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marriag e i n 2008. The husband a l l e g e d t h a t the w i f e had 

i n f o r m e d him t h a t he was not the b i o l o g i c a l f a t h e r o f the 

c h i l d . The husband sought a d i v o r c e on the ground o f a d u l t e r y 

and, among o t h e r t h i n g s , r e q u e s t e d t h a t the t r i a l c o u r t o r d e r 

a DNA p a t e r n i t y t e s t . On June 25, 2012, the t r i a l c o u r t 

o r d e r e d t h a t the w i f e , the husband, and the c h i l d submit t o 

DNA p a t e r n i t y t e s t i n g . 

A f t e r c o n d u c t i n g a pendente l i t e h e a r i n g , on J u l y 16, 

2012, the t r i a l c o u r t e n t e r e d a pendente l i t e o r d e r p e r t a i n i n g 

t o f i n a n c i a l and cu s t o d y i s s u e s w h i l e the d i v o r c e a c t i o n was 

pending. In a d d i t i o n , i n t h a t J u l y 16, 2012, o r d e r , the t r i a l 

c o u r t s p e c i f i c a l l y found t h a t , a l t h o u g h DNA t e s t i n g had 

r e v e a l e d t h a t the husband was not the b i o l o g i c a l f a t h e r of the 

c h i l d , the husband was " p e r s i s t i n g i n h i s s t a t u s as the l e g a l 

f a t h e r , and, t h e r e f o r e , under § 26-17-607, A l a . Code 1975, he 

remains the o n l y l e g a l f a t h e r of t h i s c h i l d . " 

On J u l y 17, 2012, the w i f e f i l e d a "motion t o r e c o n s i d e r " 

the J u l y 16, 2012, pendente l i t e o r d e r . In t h a t motion, the 

w i f e argued t h a t , because he had sought a d e t e r m i n a t i o n o f the 

p a t e r n i t y of the c h i l d , the husband c o u l d no l o n g e r p e r s i s t i n 

h i s c l a i m t h a t he i s the c h i l d ' s f a t h e r . On J u l y 18, 2012, 
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the t r i a l c o u r t e n t e r e d an o r d e r d e n y ing the w i f e ' s "motion t o 

r e c o n s i d e r , " c o n c l u d i n g t h a t the husband's s e e k i n g p a t e r n i t y 

t e s t i n g was not i n c o n s i s t e n t w i t h p e r s i s t i n g i n h i s s t a t u s as 

the c h i l d ' s l e g a l f a t h e r and n o t i n g t h a t the p a t e r n i t y t e s t 

a l s o s e r v e d as evi d e n c e on the i s s u e o f the w i f e ' s a d u l t e r y . 

T h e r e a f t e r , the w i f e f i l e d an answer and a c o u n t e r c l a i m 

s e e k i n g a d i v o r c e . The w i f e a l s o f i l e d a motion, which the 

t r i a l c o u r t g r a n t e d , r e q u e s t i n g t h a t a g u a r d i a n ad l i t e m be 

a p p o i n t e d f o r the c h i l d . 

On November 9, 2012, D.F.H. f i l e d a motion s e e k i n g t o 

i n t e r v e n e i n the d i v o r c e a c t i o n between the w i f e and the 

husband. In h i s motion, D.F.H. a l l e g e d t h a t he i s the 

b i o l o g i c a l f a t h e r of the c h i l d born w h i l e the w i f e and the 

husband were m a r r i e d , and he sought an a d j u d i c a t i o n of h i s 

p a t e r n i t y . In h i s motion t o i n t e r v e n e , D.F.H. a l l e g e d t h a t 

the husband had acknowledged t h a t D.F.H. was the b i o l o g i c a l 

f a t h e r o f the c h i l d , and, t h e r e f o r e , D.F.H. argued, the 

husband had p l a c e d the i s s u e o f the c h i l d ' s p a t e r n i t y b e f o r e 

the c o u r t . 
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The husband o b j e c t e d t o D.F.H.'s motion t o i n t e r v e n e , 

c o n t e n d i n g t h a t he " v i g o r o u s l y p e r s i s t s i n h i s s t a t u s as the 

l e g a l f a t h e r " o f the c h i l d . 

On November 12, 2012, the t r i a l c o u r t e n t e r e d an o r d e r i n 

which i t d e n i e d D.F.H.'s motion t o i n t e r v e n e . I n t h a t o r d e r , 

the t r i a l c o u r t a g a i n d e termined t h a t the husband p e r s i s t e d i n 

h i s s t a t u s as the c h i l d ' s l e g a l f a t h e r and t h a t , t h e r e f o r e , 

under § 26-17-607, no o t h e r p e r s o n c o u l d seek t o d i s p r o v e the 

husband's p a t e r n i t y o f the c h i l d . I n a d d i t i o n , the t r i a l 

c o u r t s t a t e d : 

"The c o u r t f i n d s t h a t the presumption t h a t [ t h e 
husband] i s the f a t h e r o f the c h i l d born of h i s 
m a r r i a g e i s among the w e i g h t i e s t of presumptions i n 
the law, and the r e l a t i o n s h i p between [ t h e c h i l d and 
the husband] as daughter and f a t h e r s h o u l d not be 
overcome even i f the a l l e g a t i o n s of [D.F.H.] are 
t r u e . [D.F.H.] assumed the r i s k t h a t t h i s v e r y 
c i r c u m s t a n c e would occur when he e n t e r e d i n t o a 
s e x u a l r e l a t i o n s h i p w i t h [ t h e w i f e ] . W h ile 
[D.F.H.'s] consequences are s u b s t a n t i a l , the c o u r t 
does not have the a u t h o r i t y t o o v e r t u r n the l o n g ¬
s t a n d i n g law i n the a r e a — l a w which p r o t e c t s 
i n n o c e n t c h i l d r e n from the m i s t a k e s of a d u l t s . " 

On November 19, 2012, the c h i l d ' s g u a r d i a n ad l i t e m f i l e d 

a motion a s k i n g the t r i a l c o u r t t o suspend the husband's 

v i s i t a t i o n . The g u a r d i a n ad l i t e m s t a t e d t h a t he had 

i n t e r v i e w e d the c h i l d a f t e r the c h i l d had made c e r t a i n 
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statements about b a t h i n g w i t h and s l e e p i n g naked w i t h the 

husband. Based on t h a t c o n v e r s a t i o n , the g u a r d i a n ad l i t e m 

b e l i e v e d t h a t an i n v e s t i g a t i o n s h o u l d be made i n t o the c h i l d ' s 

s t a t e m e n t s . 

The t r i a l c o u r t conducted an emergency h e a r i n g on the 

g u a r d i a n ad l i t e m ' s motion on November 20, 2012. That same 

day, the t r i a l c o u r t e n t e r e d an o r d e r i n which i t t e m p o r a r i l y 

suspended the husband's v i s i t a t i o n w i t h the c h i l d pending an 

i n v e s t i g a t i o n by the Department of Human Resources ("DHR") and 

another c h i l d - s e r v i c e s agency. In i t s November 20, 2012, 

o r d e r , the t r i a l c o u r t s p e c i f i c a l l y o r d e r e d t h a t "the 

[husband], the [ w i f e ] , [D.F.H.], and t h e i r f a m i l i e s are not t o 

d i s c u s s [the concerns r a i s e d by the w i f e and the g u a r d i a n ad 

l i t e m r e g a r d i n g the husband's conduct] w i t h the c h i l d . " The 

t r i a l c o u r t then s t a t e d t h a t i t had o r d e r e d t h a t the 

i n v e s t i g a t i o n i n t o the g u a r d i a n ad l i t e m ' s and the w i f e ' s 

concerns be e x p e d i t e d . 

On November 24, 2012, D.F.H. f i l e d a motion a s k i n g the 

t r i a l c o u r t t o r e c o n s i d e r i t s November 12, 2012, d e n i a l of h i s 

motion t o i n t e r v e n e . The t r i a l c o u r t d e n i e d t h a t motion on 

December 3, 2012. 
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D.F.H. f i l e d a n o t i c e of ap p e a l on December 13, 2012, 

a r g u i n g t h a t the t r i a l c o u r t had e r r e d i n denying h i s motion 

to i n t e r v e n e and t h a t the t r i a l c o u r t had v i o l a t e d h i s r i g h t 

t o due p r o c e s s i n e n t e r i n g i t s November 20, 2012, o r d e r . 

As an i n i t i a l m a t t e r , we note t h a t none of the p a r t i e s 

has a d d r e s s e d t h i s c o u r t ' s j u r i s d i c t i o n t o c o n s i d e r t h a t p a r t 

of D.F.H.'s appeal c h a l l e n g i n g the November 20, 2012, o r d e r . 

D.F.H. has argued t h a t the t r i a l c o u r t v i o l a t e d h i s r i g h t t o 

due p r o c e s s by o r d e r i n g t h a t he c o u l d not d i s c u s s w i t h the 

c h i l d the concerns r a i s e d by the g u a r d i a n ad l i t e m and i n t o 

which DHR was c o n d u c t i n g an i n v e s t i g a t i o n . S p e c i f i c a l l y , 

D.F.H. contends t h a t the t r i a l c o u r t c o u l d not e n j o i n him, a 

nonparty t o the d i v o r c e a c t i o n , from t a k i n g c e r t a i n a c t i o n 

w i t h r e g a r d t o the c h i l d . 

The t r i a l c o u r t ' s November 20, 2012, or d e r c l e a r l y was an 

i n t e r l o c u t o r y o r d e r i n t e n d e d t o remain i n e f f e c t w h i l e DHR 

conducted i t s i n v e s t i g a t i o n and w h i l e the husband's v i s i t a t i o n 

r i g h t s were t e m p o r a r i l y suspended. Even assuming D.F.H. was 

a p a r t y t o the a c t i o n such t h a t he c o u l d a p p e a l t h a t 

i n t e r l o c u t o r y o r d e r , such an or d e r w i l l not sup p o r t an a p p e a l . 

T.C. v. Mac.M., 96 So. 3d 115, 119 ( A l a . C i v . App. 2011). 
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However, i n h i s arguments p e r t a i n i n g t o the November 20, 

2012, o r d e r , D.F.H. i n s i s t s t h a t t h a t p a r t o f the November 20, 

2012, o r d e r p r o h i b i t i n g him from d i s c u s s i n g the g u a r d i a n ad 

l i t e m ' s a l l e g a t i o n s w i t h the young c h i l d c o n s t i t u t e s an 

i n j u n c t i o n . A nonparty whose conduct has been e n j o i n e d by an 

or d e r of the t r i a l c o u r t may appeal the o r d e r ; t h e r e f o r e , 

assuming t h a t the c h a l l e n g e d a s p e c t of the November 20, 2012, 

or d e r amounts t o an i n j u n c t i o n , D.F.H. has s t a n d i n g t o appea l 

t h a t o r d e r . Ex p a r t e S t a t e P e r s . Bd., 45 So. 3d 751, 754 

( A l a . C i v . App. 2010). Assuming, as D.F.H. argues, t h a t the 

t r i a l c o u r t ' s November 20, 2012, o r d e r c o n s t i t u t e d a 

p r e l i m i n a r y i n j u n c t i o n , we conclude t h a t D.F.H. may seek 

a p p e l l a t e r e v i e w o f t h a t p r e l i m i n a r y i n j u n c t i o n by way of an 

ap p e a l . However, such an appeal must be t i m e l y f i l e d . "The 

t i m e l y f i l i n g of a n o t i c e o f appea l i s a j u r i s d i c t i o n a l a c t . " 

Rudd v. Rudd, 467 So. 2d 964, 965 ( A l a . C i v . App. 1985) . 

An appea l o f an o r d e r g r a n t i n g an i n j u n c t i o n must be 

f i l e d w i t h i n 14 days. Rule 4 ( a ) ( 1 ) , A l a . R. App. P.; Momar,  

Inc. v. S c h n e i d e r , 823 So. 2d 701, 703-04 ( A l a . C i v . App. 

2001). D.F.H's ap p e a l o f the November 20, 2012, o r d e r was 

f i l e d on December 13, 2012, i n excess o f 14 days a f t e r the 
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e n t r y of the o r d e r . A c c o r d i n g l y , i n s o f a r as the November 12, 

2012, o r d e r g r a n t e d i n j u n c t i v e r e l i e f , t h i s c o u r t l a c k s 

j u r i s d i c t i o n over D.F.H.'s a p p e a l o f t h a t o r d e r . Rule 

2 ( a ) ( 1 ) , A l a . R. App. P.; Rudd v. Rudd, s u p r a ; and B o y k i n v.  

I n t e r n a t i o n a l Paper Co., 777 So. 2d 149, 151 ( A l a . C i v . App. 

2000). We t h e r e f o r e d i s m i s s t h a t p a r t of D.F.H.'s a p p e a l 

p e r t a i n i n g t o the November 20, 2012, o r d e r . Woods v. SunTrust  

Bank, 81 So. 3d 357, 363 ( A l a . C i v . App. 2011). 

However, an o r d e r denying a motion t o i n t e r v e n e i s 

s u f f i c i e n t l y f i n a l t o support an a p p e a l . J im P a r k e r B l d g . Co.  

v. G&S G l a s s & Supply Co., 69 So. 3d 124, 130 ( A l a . 2011); 

Jones v. J o i n e s , [Ms. 2110790, Dec. 21, 2012] So. 3d , 

( A l a . C i v . App. 2012); Farmers I n s . Exch. v. Raine, 905 

So. 2d 832, 833 ( A l a . C i v . App. 2004) (same). T h i s c o u r t has 

h e l d t h a t a postjudgment motion f i l e d a f t e r the d e n i a l o f a 

motion t o i n t e r v e n e t o l l e d the time f o r a p p e a l i n g the d e n i a l 

of the motion t o i n t e r v e n e . R.D.B. v. A.C., 27 So. 3d 1283, 

1285 ( A l a . C i v . App. 2009). A c c o r d i n g l y , we conclude t h a t 

D.F.H. t i m e l y appealed the t r i a l c o u r t ' s d e n i a l o f h i s motion 

t o i n t e r v e n e i n the d i v o r c e a c t i o n between the w i f e and the 

husband. 
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V a r i o u s p r o v i s i o n s of the Alabama U n i f o r m Parentage A c t 

("AUPA"), § 26-17-101 e t seq., A l a . Code 1975, govern t h i s 

d i s p u t e . Under the AUPA, a man i s the presumed f a t h e r o f a 

c h i l d born d u r i n g h i s marria g e t o the c h i l d ' s mother. § 26-

1 7 - 2 0 4 ( a ) ( 1 ) , A l a . Code 1975. Under § 26-17-607(a) o f the 

AUPA, a presumed f a t h e r "may b r i n g an a c t i o n t o d i s p r o v e 

p a t e r n i t y a t any t i m e . " However, " [ i ] f the presumed f a t h e r 

p e r s i s t s i n h i s s t a t u s as the l e g a l f a t h e r o f a c h i l d , n e i t h e r 

the mother nor any o t h e r i n d i v i d u a l may m a i n t a i n an a c t i o n t o 

d i s p r o v e p a t e r n i t y . " § 26-17-607(a). 

In i n t e r p r e t i n g the p r e d e c e s s o r t o § 26-17-607(a), our 

supreme c o u r t h e l d t h a t "[a] man not presumed t o be the 

f a t h e r , but a l l e g i n g h i m s e l f t o be the f a t h e r , may i n s t i t u t e 

an a c t i o n t o have h i m s e l f d e c l a r e d the f a t h e r o n l y when the 

c h i l d has no presumed f a t h e r . " Ex p a r t e C.A.P., 683 So. 2d 

1010, 1012 ( A l a . 1996). 

D.F.H. argues i n h i s b r i e f on appea l t h a t he was s e e k i n g 

t o i n t e r v e n e i n the d i v o r c e a c t i o n as a ma t t e r o f r i g h t 

p u r s u a n t t o Rule 2 4 ( a ) , A l a . R. C i v . P., and t h a t the t r i a l 

c o u r t e r r e d i n r e f u s i n g t o g r a n t h i s motion t o i n t e r v e n e . 

"'The s t a n d a r d of r e v i e w a p p l i c a b l e i n cases 
i n v o l v i n g a d e n i a l of a motion t o i n t e r v e n e as of 
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r i g h t i s whether the t r i a l c o u r t has a c t e d o u t s i d e 
i t s d i s c r e t i o n . See C i t y of Dora v. Beavers, 692 
So. 2d 808, 810 ( A l a . 1997). T y p i c a l l y , persons 
d e s i r i n g t o i n t e r v e n e i n a c i v i l a c t i o n as of r i g h t 
w i l l c l a i m e n t i t l e m e n t t o i n t e r v e n t i o n under Rule 
2 4 ( a ) ( 2 ) , A l a . R. C i v . P., which mandates 
i n t e r v e n t i o n upon t i m e l y a p p l i c a t i o n i f "the 
a p p l i c a n t c l a i m s an i n t e r e s t r e l a t i n g t o the 
p r o p e r t y or t r a n s a c t i o n which i s the s u b j e c t of the 
a c t i o n " and i s "so s i t u a t e d t h a t the d i s p o s i t i o n o f 
the a c t i o n may as a p r a c t i c a l m a t t e r i m p a i r or 
impede the a p p l i c a n t ' s a b i l i t y t o p r o t e c t t h a t 
i n t e r e s t , u n l e s s the a p p l i c a n t ' s i n t e r e s t i s 
a d e q u a t e l y r e p r e s e n t e d by e x i s t i n g p a r t i e s . " Thus, 
the Alabama Supreme Court has h e l d t h a t under Rule 
2 4 ( a ) ( 2 ) , the t r i a l c o u r t has d i s c r e t i o n t o 
determine "whether the p o t e n t i a l i n t e r v e n o r has 
demonstrated: (1) t h a t i t s motion i s t i m e l y ; (2) 
t h a t i t has a s u f f i c i e n t i n t e r e s t r e l a t i n g t o the 
p r o p e r t y or t r a n s a c t i o n ; (3) t h a t i t s a b i l i t y t o 
p r o t e c t i t s i n t e r e s t may, as a p r a c t i c a l m a t t e r be 
i m p a i r e d or impeded; and (4) t h a t i t s i n t e r e s t i s 
not a d e q u a t e l y r e p r e s e n t e d . " C i t y of Dora, 692 So. 
2d a t 810.'" 

Baker v. Kennedy, 51 So. 3d 339, 340-41 ( A l a . C i v . App. 2010) 

(q u o t i n g B l a c k W a r r i o r R i v e r k e e p e r , I n c . v. E a s t Walker Cnty.  

Sewer Auth., 979 So. 2d 69, 72 ( A l a . C i v . App. 2007)). 

D.F.H. i s c o r r e c t t h a t a b i o l o g i c a l f a t h e r does have a 

r i g h t t o i n t e r v e n e i n a custody a c t i o n i n v o l v i n g a c h i l d he 

c l a i m s t o have f a t h e r e d . R.D.B. v. A.C., 27 So. 3d 1283, 1287 

( A l a . C i v . App. 2009). "However, a l t h o u g h such a man has a 

r i g h t t o i n t e r v e n e , ... the p i v o t a l i s s u e o f the b i o l o g i c a l 

f a t h e r ' s s t a n d i n g t o a c t u a l l y prove h i s p a t e r n i t y ... t u r n s on 
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whether the l e g a l f a t h e r p e r s i s t s i n h i s presumption o f 

p a t e r n i t y . " I d . 

On a p p e a l , D.F.H. acknowledges t h a t he may not i n s t i t u t e 

an a c t i o n or i n t e r v e n e t o a s s e r t a c l a i m s e e k i n g t o e s t a b l i s h 

h i s p a t e r n i t y o f the c h i l d i f the husband, p u r s u a n t t o § 26-

17-607(a), " p e r s i s t s i n h i s s t a t u s as the l e g a l f a t h e r of the 

c h i l d . " Indeed, our supreme c o u r t has e x p l a i n e d : 

"[T]he l e g a l q u e s t i o n i s whether a man has s t a n d i n g 
t o b r i n g an a c t i o n s e e k i n g t o d e c l a r e a c h i l d 
i l l e g i t i m a t e and t o have h i m s e l f d e c l a r e d the f a t h e r 
of t h a t c h i l d . T h i s i s not p e r m i t t e d under the 
[AUPA], as l o n g as t h e r e i s a presumed f a t h e r , 
p u r s u a n t t o [former] § 26-17-5(a)(1) [now § 26-17¬
204], who has not d i s c l a i m e d h i s s t a t u s as the 
c h i l d ' s f a t h e r ; c o n s e q u e n t l y , another man ... has no 
s t a n d i n g t o c h a l l e n g e the presumed p a t e r n i t y of t h a t 
c h i l d . Put another way, so l o n g as the presumed 
f a t h e r p e r s i s t s i n m a i n t a i n i n g h i s p a r e n t a l s t a t u s , 
not even the subsequent marri a g e of the c h i l d ' s 
mother t o another man can c r e a t e s t a n d i n g i n the 
o t h e r man t o c h a l l e n g e the presumed f a t h e r ' s 
p a r e n t a l r e l a t i o n s h i p . " 

Ex p a r t e P r e s s e , 554 So. 2d 406, 418 ( A l a . 1989). 

D.F.H. argues t h a t because the husband i n t h i s case 

r e q u e s t e d the DNA p a t e r n i t y t e s t i n g i n h i s d i v o r c e c o m p l a i n t , 

the husband " c h a l l e n g e d h i s own p a r e n t a l r e l a t i o n s h i p w i t h the 

c h i l d . " T h e r e f o r e , D.F.H. m a i n t a i n s , the husband has not met 

the r e q u i r e m e n t s of § 26-17-607 because, D.F.H. c l a i m s , the 
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husband cannot be s a i d t o be p e r s i s t i n g i n h i s c l a i m t o be the 

l e g a l f a t h e r o f the c h i l d . 1 

In a s s e r t i n g t h a t argument, D.F.H. equates the husband's 

s e e k i n g a d e t e r m i n a t i o n of p a t e r n i t y i n h i s d i v o r c e a c t i o n 

w i t h an a c t i o n by the husband s e e k i n g t o d i s p r o v e p a t e r n i t y 

under § 26-17-607(a). However, the r e c o r d does not sup p o r t a 

d e t e r m i n a t i o n t h a t the husband sought t o d i s p r o v e h i s own 

p a t e r n i t y of the c h i l d . As the t r i a l c o u r t noted i n i t s J u l y 

18, 2012, o r d e r , a r e q u e s t f o r a DNA t e s t t o determine 

p a t e r n i t y i s not n e c e s s a r i l y i n c o n s i s t e n t w i t h m a i n t a i n i n g a 

c l a i m a s s e r t i n g one's s t a t u s as the c h i l d ' s l e g a l f a t h e r . 

R a t h e r , such a t e s t can be r e q u e s t e d i n the hopes t h a t i t 

1D.F.H. a l s o contends i n h i s b r i e f on appea l t h a t , i n 
acknowledging the r e s u l t s of the DNA p a t e r n i t y t e s t , the 
husband has not h e l d h i m s e l f out p u b l i c a l l y t o be the f a t h e r 
of the c h i l d . A presumption a r i s e s t h a t a man i s the f a t h e r 
of a c h i l d i f , among o t h e r t h i n g s , he h o l d s h i m s e l f out t o the 
p u b l i c as the c h i l d ' s f a t h e r . § 26 - 1 7 - 2 0 4 ( a ) ( 5 ) , A l a . Code 
1975. That presumption i s one o f s e v e r a l a l t e r n a t i v e 
presumptions s e t f o r t h i n § 26-17-204(a). D.F.H. has c i t e d no 
a u t h o r i t y s u p p o r t i n g the p r o p o s i t i o n t h a t a man's 
acknowledgment t h a t he i s not the b i o l o g i c a l f a t h e r of a c h i l d 
of whom he i s the presumed f a t h e r equates t o a f i n d i n g t h a t 
the man has not h e l d h i m s e l f out p u b l i c l y t o be the f a t h e r o f 
the c h i l d . Even assuming t h a t such a u t h o r i t y e x i s t e d , any 
f a i l u r e t o p u b l i c l y a s s e r t p a t e r n i t y does not a f f e c t the 
presumption i n f a v o r o f the husband a f f o r d e d by § 26-17-
204(a)(1) because of h i s s t a t u s as the man m a r r i e d t o the 
c h i l d ' s mother a t the time o f the c h i l d ' s b i r t h . 

12 
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c o n f i r m s the e x i s t e n c e of a b i o l o g i c a l r e l a t i o n s h i p between 

the man and the c h i l d . Another re a s o n f o r r e q u e s t i n g a 

p a t e r n i t y t e s t would be t o ensure an a c c u r a t e m e d i c a l h i s t o r y 

f o r the c h i l d . A l s o , and as the t r i a l c o u r t noted, i t appears 

t o be r e l e v a n t i n t h i s case because the r e s u l t s o f the DNA 

p a t e r n i t y t e s t i n g can be used as e v i d e n c e on the i s s u e o f a 

w i f e ' s a d u l t e r y , a f i n d i n g of which can a f f e c t i s s u e s such as 

p r o p e r t y d i v i s i o n and alimony i n a d i v o r c e a c t i o n . See 

K e a t i n g v. K e a t i n g , [Ms. 2110816, March 8, 2013] So. 3d . 

_, ( A l a . C i v . App. 2013) (the r e l a t i v e f a u l t of the 

p a r t i e s i n c o n t r i b u t i n g t o the breakdown o f the ma r r i a g e i s a 

f a c t o r the t r i a l c o u r t may c o n s i d e r i n i t s d i v i s i o n of 

p r o p e r t y and alimony award). 

In t h i s case, the t r i a l c o u r t conducted a h e a r i n g 

i m m e d i a t e l y a f t e r the r e s u l t s of the DNA p a t e r n i t y t e s t i n g 

became known. In the J u l y 16, 2012, o r d e r e n t e r e d a f t e r t h a t 

h e a r i n g , the t r i a l c o u r t s p e c i f i c a l l y found t h a t , a l t h o u g h the 

husband was not the b i o l o g i c a l f a t h e r of the c h i l d , the 

husband was p e r s i s t i n g i n h i s s t a t u s as the l e g a l f a t h e r of 

the c h i l d . D.F.H. makes no argument t h a t , i n the d i v o r c e 

a c t i o n , the husband i s not a s s e r t i n g h i s s t a t u s as the c h i l d ' s 
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presumed f a t h e r p u r s u a n t t o § 26-17-204(a)(1) . Rather, D.F.H. 

argues t h a t the husband's a d m i s s i o n or acknowledgment t h a t he 

i s not the b i o l o g i c a l f a t h e r of the c h i l d i s s u f f i c i e n t t o 

d e f e a t h i s l e g a l c l a i m t h a t he i s the c h i l d ' s presumed f a t h e r . 

However, t h e r e i s no requirement t h a t , i n p e r s i s t i n g i n 

a c l a i m as the l e g a l or presumed f a t h e r of a c h i l d , one must 

b e l i e v e or have e v i d e n c e d e m o n s t r a t i n g t h a t he i s the 

b i o l o g i c a l f a t h e r of the c h i l d . In Ex p a r t e C.A.P., supr a , 

the mother ended her r e l a t i o n s h i p w i t h the b i o l o g i c a l f a t h e r 

of the c h i l d and m a r r i e d a d i f f e r e n t man two months b e f o r e the 

c h i l d ' s b i r t h . Our supreme c o u r t , c i t i n g the p r e d e c e s s o r t o 

§ 26-17-607, h e l d t h a t the c h i l d ' s b i o l o g i c a l f a t h e r had no 

s t a n d i n g t o seek t o have h i s p a t e r n i t y e s t a b l i s h e d . "A man 

not presumed t o be the f a t h e r , but a l l e g i n g h i m s e l f t o be the 

f a t h e r , may i n s t i t u t e an a c t i o n t o have h i m s e l f d e c l a r e d the 

f a t h e r o n l y when the c h i l d has no presumed f a t h e r . " Ex p a r t e  

C.A.P., 683 So. 2d a t 1012. In t h a t case, as i n t h i s case, 

the mother's husband was the c h i l d ' s presumed f a t h e r , and, 

t h e r e f o r e , no o t h e r man c o u l d seek t o have h i s p a t e r n i t y of 

the c h i l d d etermined. 
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In Baker v. Kennedy, s u p r a , R.K. was born of the mother's 

r e l a t i o n s h i p w i t h Baker, but the mother l a t e r m a r r i e d Kennedy. 

Kennedy and the mother l a t e r o b t a i n e d an o r d e r o f l e g i t i m a t i o n 

and i d e n t i f i e d Kennedy as the c h i l d ' s f a t h e r on the c h i l d ' s 

b i r t h c e r t i f i c a t e , and Kennedy a c t e d as a f a t h e r t o the c h i l d . 

When Kennedy and the mother d i v o r c e d , they e n t e r e d i n t o an 

agreement t h a t a d d r e s s e d cu s t o d y i s s u e s p e r t a i n i n g o n l y t o 

A.K., the c h i l d born of t h e i r m a r r i a g e . T h e r e a f t e r , Kennedy 

moved t o s e t a s i d e the agreement and sought v i s i t a t i o n r i g h t s 

not o n l y w i t h A.K., but a l s o w i t h R.K. The t r i a l c o u r t 

e n t e r e d an o r d e r g r a n t i n g the motion t o s e t a s i d e the d i v o r c e 

judgment as t o the custody i s s u e s . While the matter remained 

pending, the mother resumed her r e l a t i o n s h i p w i t h Baker and 

m a r r i e d him. The t r i a l c o u r t d e n i e d Baker's motion t o 

i n t e r v e n e i n the a c t i o n between the mother and Kennedy, and 

Baker appealed. 

T h i s c o u r t h e l d t h a t , under the p r e d e c e s s o r t o § 26-17¬

204, Kennedy was the c h i l d ' s presumed f a t h e r by v i r t u e of h i s 
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marriag e t o the mother and h i s p l a c i n g h i s name on the c h i l d ' s 

b i r t h c e r t i f i c a t e . 2 T h i s c o u r t then c o n c l u d e d t h a t 

"because Kennedy i s a presumed f a t h e r under former 
§ 2 6 - 1 7 - 5 ( a ) ( 3 ) b . [now § 2 6 - 1 7 - 2 0 4 ( a ) ( 4 ) ] , Baker 
would not have the r i g h t t o i n t e r v e n e i n the d i v o r c e 
a c t i o n under the former a c t , p r o v i d e d Kennedy 
p e r s i s t s i n h i s s t a t u s as a presumed f a t h e r . See 
former § 26-17-6(a) [now § 26-17-607(a)] and Ex 
p a r t e P r e s s e , 554 So. 2d 406, 418 ( A l a . 1989) ('[S]o 
l o n g as the presumed f a t h e r p e r s i s t s i n m a i n t a i n i n g 
h i s p a t e r n a l s t a t u s , not even the subsequent 
marria g e of the c h i l d ' s mother t o another man can 
c r e a t e s t a n d i n g i n the o t h e r man t o c h a l l e n g e the 

2Former § 26-17-5(a), r e p e a l e d and r e p l a c e d by § 26-17-
2 0 4 ( a ) ( 4 ) , p r o v i d e d , i n p e r t i n e n t p a r t : 

"(a) A man i s presumed t o be the n a t u r a l f a t h e r 
of a c h i l d i f any of the f o l l o w i n g a p p l y : 

"(3) A f t e r the c h i l d ' s b i r t h , he and 
the c h i l d ' s n a t u r a l mother have m a r r i e d , or 
a ttempted t o marry, each o t h e r by a 
m a r r i a g e s o l e m n i z e d i n apparent compliance 
w i t h the law a l t h o u g h the attempted 
marria g e i s or c o u l d be d e c l a r e d i n v a l i d , 
and 

"a. He has acknowledged h i s 
p a t e r n i t y o f the c h i l d i n 
w r i t i n g , the w r i t i n g b e i n g f i l e d 
w i t h the a p p r o p r i a t e c o u r t or the 
O f f i c e of V i t a l S t a t i s t i c s ; or 

"b. With h i s consent, he i s 
named as the c h i l d ' s f a t h e r on 
the c h i l d ' s b i r t h c e r t i f i c a t e . " 
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presumed f a t h e r ' s p a r e n t a l r e l a t i o n s h i p . ' ) ; see a l s o  
Hooten v. Hooten, 754 So. 2d 634, 635 ( A l a . C i v . 
App. 1999) ('Our supreme c o u r t has h e l d t h a t no one, 
i n c l u d i n g the mother of the c h i l d , has s t a n d i n g t o 
c h a l l e n g e a presumed f a t h e r ' s p a t e r n i t y as l o n g as 
the presumed f a t h e r p e r s i s t s i n c l a i m i n g p a t e r n i t y 
of the c h i l d . ' ) . " 

Baker v. Kennedy, 51 So. 3d a t 342. T h i s c o u r t n oted t h a t the 

e v i d e n c e i n d i c a t e d t h a t Kennedy had p e r s i s t e d i n h i s 

p r e s u m p t i o n of p a t e r n i t y , and, t h e r e f o r e , i t a f f i r m e d the 

t r i a l c o u r t ' s d e n i a l of Baker's motion t o i n t e r v e n e . Baker v.  

Kennedy, s u p r a . 

In Cravens v. Cravens, 936 So. 2d 538 ( A l a . C i v . App. 

2005), the w i f e and the husband i n t h a t case m a r r i e d two 

months b e f o r e the b i r t h of the c h i l d a t i s s u e i n t h a t case, 

and, d u r i n g a d i v o r c e a c t i o n i n i t i a t e d t h r e e y e a rs l a t e r , the 

w i f e r e q u e s t e d a p a t e r n i t y t e s t t o d i s p r o v e the husband's 

p a t e r n i t y . The t r i a l c o u r t g r a n t e d the w i f e ' s r e q u e s t , and 

the DNA p a t e r n i t y t e s t e x c l u d e d the husband as the c h i l d ' s 

b i o l o g i c a l f a t h e r . In i t s d i v o r c e judgment, the t r i a l c o u r t , 

among o t h e r t h i n g s , awarded the p a r t i e s j o i n t l e g a l and 

p h y s i c a l c u s t o d y of the c h i l d . In d o i n g so, the t r i a l c o u r t 

d e t e rmined t h a t , because the husband was presumed t o be the 

f a t h e r of the c h i l d born d u r i n g the m a r r i a g e , the DNA-
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p a t e r n i t y - t e s t r e s u l t d i d not d e f e a t t h a t p r e sumption. The 

w i f e appealed, and t h i s c o u r t a f f i r m e d . In so h o l d i n g , t h i s 

c o u r t s t a t e d t h a t the husband had p e r s i s t e d i n h i s c l a i m as 

the presumed f a t h e r o f the c h i l d even a f t e r the p a t e r n i t y t e s t 

demonstrated t h a t he was not the c h i l d ' s b i o l o g i c a l f a t h e r . 

In a d d i t i o n , t h i s c o u r t a l s o n oted the p o l i c y c o n s i d e r a t i o n s 

i d e n t i f i e d by our supreme c o u r t , s p e c i f i c a l l y t h a t "'the 

obvious o b j e c t i v e s of the Alabama U n i f o r m Parentage A c t ... 

are t o p r o v i d e f o r the p s y c h o l o g i c a l s t a b i l i t y and g e n e r a l 

w e l f a r e o f the c h i l d and t o a f f o r d l e g i t i m a c y t o c h i l d r e n 

whenever p o s s i b l e . ' " Cravens v. Cravens, 936 So. 2d a t 541 

(q u o t i n g Ex p a r t e C.A.P., 683 So. 2d a t 1012) . 3 

3We note t h a t D.F.H. b r i e f l y contends t h a t § 26-17-607(b) 
a p p l i e s t o the f a c t s of t h i s case and a l l o w s him t o re b u t the 
presumption of p a t e r n i t y i n f a v o r of the husband. That 
s e c t i o n p r o v i d e s : 

"(b) A presumption of p a t e r n i t y e s t a b l i s h e d 
under t h i s s e c t i o n may be r e b u t t e d i n an a p p r o p r i a t e 
a c t i o n o n l y by c l e a r and c o n v i n c i n g e v i d e n c e . In 
the event two or more c o n f l i c t i n g presumptions 
a r i s e , t h a t which i s founded upon the w e i g h t i e r 
c o n s i d e r a t i o n s of p u b l i c p o l i c y and l o g i c , as 
e v i d e n c e d by the f a c t s , s h a l l c o n t r o l . The 
presumption of p a t e r n i t y i s r e b u t t e d by a c o u r t 
decree e s t a b l i s h i n g p a t e r n i t y o f the c h i l d by 
another man." 

D.F.H. does not contend t h a t he i s a presumed f a t h e r 
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The f o r e g o i n g a u t h o r i t i e s demonstrate t h a t , i n or d e r f o r 

a man t o p e r s i s t i n m a i n t a i n i n g h i s p a t e r n i t y or h i s c l a i m as 

the presumed or l e g a l f a t h e r o f a c h i l d , t h e r e i s no 

requirement t h a t the man b e l i e v e he i s , or t h a t he a c t u a l l y 

be, the b i o l o g i c a l f a t h e r of the c h i l d . R a t h e r , when he i s 

a presumed f a t h e r of a c h i l d under § 26-17-204, a man may 

p e r s i s t i n m a i n t a i n i n g h i s s t a t u s as the f a t h e r of the c h i l d 

even w i t h the c e r t a i n knowledge t h a t he i s not a c t u a l l y the 

c h i l d ' s b i o l o g i c a l f a t h e r . T h e r e f o r e , c o n t r a r y t o the 

argument a s s e r t e d by D.F.H., i t i s i r r e l e v a n t t h a t the husband 

has acknowledged t h a t he i s not the b i o l o g i c a l f a t h e r o f the 

c h i l d . L i k e w i s e , g i v e n the p o s s i b l e reasons a per s o n might 

seek a d e t e r m i n a t i o n of a c h i l d ' s p a t e r n i t y , the f a c t s of t h i s 

case, and the t r i a l c o u r t ' s f i n d i n g s , we conclude t h a t the 

c o n c l u s i o n t h a t he was e n t i t l e d t o such a presumption under 
t h a t s e c t i o n . R a t h e r , he contends t h a t the husband "gave r i s e 
t o two or more c o n f l i c t i n g p r e s u m p t i o n s " when he r e q u e s t e d the 
DNA p a t e r n i t y t e s t . D.F.H. f a i l s t o i d e n t i f y those p u r p o r t e d 
c o n f l i c t i n g presumptions or e x p l a i n h i s argument f u r t h e r . 
T h e r e f o r e , we conclude t h a t D.F.H. has f a i l e d t o p r o p e r l y 
d evelop and sup p o r t h i s argument as r e q u i r e d by Rule 28, A l a . 
R. App. P., and we d e c l i n e t o c r e a t e or s u b s t a n t i a t e an 
argument on h i s b e h a l f . See Board of Water & Sewer Comm'rs of  
C i t y of M o b i l e v. B i l l H a r b e r t C o n s t r . Co., 27 So. 3d 1223, 
1262-63 ( A l a . 2009); and Downs v. L y l e s , 41 So. 3d 86, 91-92 
( A l a . C i v . App. 2009). 
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f a c t t h a t the husband sought a d e t e r m i n a t i o n of h i s p a t e r n i t y 

d i d not op e r a t e t o waive the presumption i n f a v o r of h i s 

s t a t u s as the f a t h e r o f the c h i l d c r e a t e d by § 26-17-204. 4 

D.F.H. has f a i l e d t o demonstrate t h a t the husband has not 

c o n t i n u e d t o p e r s i s t i n h i s c l a i m as the l e g a l or presumed 

f a t h e r o f the c h i l d . A c c o r d i n g l y , D.F.H. has not demonstrated 

t h a t the t r i a l c o u r t e r r e d i n denying h i s motion t o i n t e r v e n e . 

APPEAL DISMISSED IN PART; JUDGMENT DENYING MOTION TO 

INTERVENE AFFIRMED. 

P i t t m a n , Thomas, Moore, and Donaldson, J J . , concur. 

4D.F.H. s t a t e s i n the c o n c l u s i o n of the argument s e c t i o n 
of h i s b r i e f on appea l t h a t he was e n t i t l e d t o a h e a r i n g on 
h i s c h a l l e n g e of whether the husband p e r s i s t s i n h i s a s s e r t i o n 
of h i s s t a t u s as the c h i l d ' s presumed or l e g a l f a t h e r . D.F.H. 
has f a i l e d t o c i t e any a u t h o r i t y i n sup p o r t o f t h a t argument, 
i n c o n t r a v e n t i o n o f Rule 28, A l a . R. App. P. We note, out of 
an abundance of c a u t i o n , t h a t the p l e a d i n g s , motions, and 
o r d e r s i n the r e c o r d on appea l render a h e a r i n g on t h a t i s s u e 
u nnecessary i n t h i s case; i t i s c l e a r t h a t the husband 
p e r s i s t s i n the presumption a f f o r d e d him by § 26- 1 7 - 6 0 7 ( a ) ( 1 ) . 

20 


