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THOMAS, Judge. 

On January 3, 2012, L u c i l l e Hope sued D.M.C. E n t e r p r i s e s , 

I n c . , d o i n g b u s i n e s s as Dean McCrary Imports and as Dean 

McCrary Mazda, V i c t o r i a E n t e r p r i s e s , LLC, and J a r r e t t Shaw 

( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "D.M.C."), s t a t i n g 
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c l a i m s o f f r a u d u l e n t m i s r e p r e s e n t a t i o n , f r a u d u l e n t 

s u p p r e s s i o n , and d e c e i t a r i s i n g from Hope's t r a d i n g i n h e r 

2008 Mercedes automobile i n or d e r t o purchase a 2008 

Volkswagen ("VW") automobile and h e r subsequent t r a d i n g i n o f 

the 2008 VW automobile t o purchase a 2012 VW au t o m o b i l e . 

A c c o r d i n g t o the statement o f f a c t s i n Hope's u n v e r i f i e d 

c o m p l a i n t , Hope went t o D.M.C.'s d e a l e r s h i p on November 30, 

2011, i n response t o an a d v e r t i s e m e n t o f f e r i n g a f r e e g i f t i n 

exchange f o r a t e s t d r i v e . Hope a l l e g e d t h a t D.M.C. had " t h e n 

p r e s s u r e d [ h e r ] i n t o p u r c h a s i n g a 2008 Volkswagen even though 

she was d r i v i n g a 2008 Mercedes." Hope's c o m p l a i n t a l l e g e d 

t h a t , on the f o l l o w i n g day, she had attempted t o r e s c i n d the 

purchase c o n t r a c t f o r the 2008 VW au t o m o b i l e , i n p a r t because 

she had l e a r n e d t h a t the 2008 VW auto m o b i l e had been wrecked. 

However, Hope a l l e g e d i n her c o m p l a i n t , D.M.C. had t o l d her 

t h a t her 2008 Mercedes had a l r e a d y been s o l d and then 

p r e s s u r e d her i n t o p u r c h a s i n g a 2012 VW au t o m o b i l e . Hope 

f u r t h e r a l l e g e d t h a t D.M.C. had m i s r e p r e s e n t e d the v a l u e o f 

the 2008 VW automobile on both o c c a s i o n s . A c c o r d i n g t o Hope's 

c o m p l a i n t , she d i d not take d e l i v e r y o f the 2012 VW automobile 
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and r e s c i n d e d the purchase c o n t r a c t f o r t h a t v e h i c l e on 

December 5, 2011. 

Hope f i l e d a motion she t i t l e d " I n s t a n t e r M o t i o n f o r 

R e t u r n o f V e h i c l e " s i m u l t a n e o u s l y w i t h her c o m p l a i n t . Hope's 

motion r e q u e s t e d t h a t the t r i a l c o u r t o r d e r D.M.C. "not t o 

di s p o s e o f [ h e r ] 2008 Mercedes and t o f u r t h e r r e t u r n s a i d 

v e h i c l e t o [Hope] pending the r e s o l u t i o n o f t h i s s u i t . " Hope 

then s t a t e d t h a t such r e l i e f would not harm D.M.C. "due t o " 

the f o l l o w i n g f a c t s , as s e t out i n her m o t i o n : 

" 1 . [D.M.C. i s ] s t i l l i n p o s s e s s i o n o f the 2008 
Mercedes. 

"2. [D.M.C.'s] a l l e g e d ' s a l e ' o f s a i d v e h i c l e were 
[ s i c ] done f r a u d u l e n t l y f o r the purpose o f d e c e i v i n g 
[Hope]. 

"3. [Hope] n o t i f i e d [D.M.C.] on December 5 t h o f the 
r e c i s i o n o f the c o n t r a c t and made a demand f o r the 
r e t u r n o f the 2008 Mercedes. 

"4. As o f December 9 t h [Hope] saw s a i d 2008 Mercedes 
a d v e r t i s e d i n [D.M.C.'s] s e c t i o n f o r used c a r s and 
s a i d 2008 Mercedes was i n [D.M.C.'s] i n v e n t o r y as o f 
December 9, 2011 per the a t t a c h e d l i s t i n g which was 
a v a i l a b l e from [D.M.C.'s] w e b s i t e . 

"5. [Hope] has been d e n i e d c r e d i t i n r e f e r e n c e t o 
the a l l e g e [ d ] purchase o f the 2008 Volkswagen so 
s a i d purchase c o u l d not be ac c o m p l i s h e d . 

"6. [D.M.C. has] not p a i d o f f the l i e n a g a i n s t the 
2008 Mercedes t o A z a l e a C i t y F e d e r a l C r e d i t Union 
and so [ i t has] not s u f f e r e d any damages r e f e r e n c e 
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[ s i c ] t o the t r a n s f e r o f s a i d v e h i c l e s i n c e [Hope] 
was unable t o o b t a i n f i n a n c i n g f o r the 2008 
Volkswagen, she had the c o n t r a c t f o r the 2008 
Volkswagen ... v o i d e d , and [D.M.C. has] not s u f f e r e d 
any damage because [ i t has] not made any payments 
f o r the p a y o f f o f the 2008 Mercedes t o A z a l e a C i t y 
F e d e r a l C r e d i t U n i o n . " 

On January 26, 2012, D.M.C. moved t o s t a y the p r o c e e d i n g s 

and t o compel a r b i t r a t i o n under the two purchase c o n t r a c t s 

e x e c u t e d by Hope i n c o n j u n c t i o n w i t h her purchase o f the 2008 

and the 2012 VW a u t o m o b i l e s . Hope s u b s e q u e n t l y amended her 

co m p l a i n t t w i c e t o add two a d d i t i o n a l c l a i m s : one a l l e g i n g 

e x p l o i t a t i o n o f a p r o t e c t e d person under A l a . Code 1975, § 38¬

9-1 e t seq., the A d u l t P r o t e c t i v e S e r v i c e s A c t o f 1976, and 

one s e e k i n g d e t i n u e based on the a l l e g e d c o n v e r s i o n o f the 

2008 Mercedes a u t o m o b i l e by D.M.C. The p a r t i e s a l s o f i l e d 

motions and responses r e g a r d i n g d i s c o v e r y d i s p u t e s . 

The t r i a l c o u r t h e l d a h e a r i n g on January 27, 2012, a t 

which i t c o n s i d e r e d o n l y Hope's motion s e e k i n g the r e t u r n o f 

the 2008 Mercedes. The r e c o r d r e f l e c t s t h a t the t r i a l c o u r t 

d i d not take o r a l t e s t i m o n y a t t h a t h e a r i n g and heard o n l y 

arguments o f c o u n s e l . On F e b r u a r y 2, 2012, the t r i a l c o u r t 

g r a n t e d Hope's motion i n a o n e - l i n e o r d e r s t a t i n g no grounds. 

On F e b r u a r y 7, 2012, Hope responded t o the motion t o compel 
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a r b i t r a t i o n , a t t a c h i n g t o her response her own a f f i d a v i t , i n 

which she s e t out the f a c t s u n d e r l y i n g her a c t i o n . On 

Februa r y 9, 2012, D.M.C. appealed the t r i a l c o u r t ' s F e b r u a r y 

2, 2012, o r d e r t o the Alabama Supreme C o u r t , which then 

t r a n s f e r r e d the a p p e a l t o t h i s c o u r t , p u r s u a n t t o A l a . Code 

1975, § 12-2-7(6). 

We note a t the o u t s e t t h a t t h i s c o u r t e n t e r e d a s t a y o f 

enforcement o f the Fe b r u a r y 2, 2012, o r d e r . We a l s o 

d e t ermined t h a t the F e b r u a r y 2, 2012, o r d e r does not, as urged 

by D.M.C., e f f e c t i v e l y deny the motion t o compel a r b i t r a t i o n . 

The t r i a l c o u r t has in f o r m e d t h i s c o u r t t h a t Hope's defenses 

t o the motion t o compel a r b i t r a t i o n i n c l u d e i s s u e s t r i a b l e t o 

a j u r y ; t h u s , the motion t o compel a r b i t r a t i o n remains p e n d i n g 

below a w a i t i n g the r e s o l u t i o n o f Hope's defenses and the t r i a l 

c o u r t ' s u l t i m a t e r u l i n g on t h a t motion. T h e r e f o r e , the o n l y 

i s s u e b e f o r e t h i s c o u r t i s the p r o p r i e t y o f the F e b r u a r y 2, 

2012, o r d e r on Hope's motion s e e k i n g the r e t u r n o f the 2008 

Mercedes p e n d i n g the r e s o l u t i o n o f t h i s l i t i g a t i o n . 

B e f o r e we can c o n s i d e r D.M.C.'s arguments, we must 

determine under what r u l e o r s t a t u t e Hope's motion sought 

r e l i e f . Hope's motion does not i n d i c a t e e x a c t l y what i t i s ; 
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the R u l e s o f C i v i l P r o c e d u r e do not c o n t a i n r e f e r e n c e t o any 

" I n s t a n t e r M o t i o n " d e s i g n e d t o seek the r e t u r n o f p r o p e r t y 

t h a t i s the s u b j e c t o f l i t i g a t i o n . However, because the 

nomenclature of a motion i s not c o n t r o l l i n g , Sundance M a r i n a ,  

Inc. v. Reach, 567 So. 2d 1322, 1325 ( A l a . 1990), " [ t ] h e l a b e l 

one p l a c e s on a motion i s of l i t t l e i m p o r t a nce." Rebel O i l  

Co. v. P i k e , 473 So. 2d 529, 531 ( A l a . C i v . App. 1985) . Thus, 

an a p p e l l a t e c o u r t " c o n s i d e r s the substance of a motion, 

r a t h e r than i t s s t y l e , i n d e t e r m i n i n g the k i n d of motion a 

p a r t y has f i l e d . " Cannon v. S t a t e Farm Mut. Auto. I n s . Co., 

590 So. 2d 191, 193 ( A l a . 1991). 

In some s i t u a t i o n s , d e t e r m i n i n g the substance of a motion 

i s easy, because the body of the motion might r e f e r t o a r u l e 

or i n c l u d e a phrase t h a t a s s i s t s t h i s c o u r t i n d e c i p h e r i n g the 

motion. A t o t h e r t i m e s , the p a r t i e s a s s i s t t h i s c o u r t i n 

d e t e r m i n i n g the substance of the motion. In the p r e s e n t case, 

D.M.C. argues t h a t Hope's motion c o u l d be c o n s i d e r e d e i t h e r a 

motion s e e k i n g an i n j u n c t i o n p u r s u a n t t o Rule 65, A l a . R. C i v . 

P., or a motion s e e k i n g prejudgment s e i z u r e of p r o p e r t y 

p u r s u a n t t o Rule 64, A l a . R. C i v . P. We agree t h a t the 

" I n s t a n t e r M o t i o n " might be c o n s i d e r e d t o have been made under 
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e i t h e r of those R u l e s of C i v i l Procedure, as w i l l be e x p l a i n e d 

f u r t h e r , i n f r a . 1 

D.M.C. argues f i r s t t h a t the t r i a l c o u r t was w i t h o u t 

j u r i s d i c t i o n t o e n t e r an i n j u n c t i o n b e f o r e d e t e r m i n i n g whether 

i t was e n t i t l e d t o compel a r b i t r a t i o n . A l t h o u g h D.M.C. i s 

c o r r e c t t h a t the f e d e r a l c i r c u i t s are s p l i t on t h i s p a r t i c u l a r 

i s s u e , c f . M e r r i l l Lynch, P i e r c e , Fenner & Smith, I n c . v.  

B r a d l e y , 756 F.2d 1048, 1053-54 (4th C i r . 1985) ( c o n c l u d i n g 

1We r e j e c t Hope's attempts t o c h a r a c t e r i z e the g r a n t i n g 
of her motion as e i t h e r a d i s c o v e r y s a n c t i o n f o r f a i l i n g t o 
answer a q u e s t i o n posed by the t r i a l c o u r t a t the h e a r i n g on 
the motion p u r s u a n t t o Rule 3 7 ( b ) ( 2 ) ( C ) , A l a . R. C i v . P., or 
as a contempt o r d e r imposed on D.M.C. because of i t s c o u n s e l ' s 
b e h a v i o r i n c o u r t p u r s u a n t t o A l a . Code 1975, § 12-1-8. We do 
not have a t r a n s c r i p t of the motion h e a r i n g b e f o r e the t r i a l 
c o u r t , and the o r d e r g r a n t i n g the motion does not i n d i c a t e 
t h a t i t i s i n t e n d e d t o be a d i s c o v e r y s a n c t i o n o r a contempt 
o r d e r . We a l s o q u e s t i o n the a b i l i t y of a t r i a l c o u r t t o s e i z e 
p r o p e r t y as a contempt s a n c t i o n . The p e n a l t y f o r c r i m i n a l 
contempt i s s e t out i n A l a . Code 1975, § 12-11-30(5) ( s t a t i n g 
t h a t a c i r c u i t c o u r t may sentence a c r i m i n a l contemnor t o 
imprisonment of not more than f i v e days and impose a f i n e of 
not more than $100), and c i v i l contempt, because i t i s 
de s i g n e d t o be c o e r c i v e as opposed t o p e n a l , i n v o l v e s 
commitment pending compliance w i t h a c o u r t o r d e r . Rule 
7 0 A ( e ) ( 2 ) , A l a . R. C i v . P. N o t a b l y b o t h forms of contempt 
must p l a c e the contemnor " i n a p o s i t i o n t o purge h i m s e l f from 
the contempt," e i t h e r by compliance w i t h a c o u r t ' s o r d e r or by 
p a y i n g a f i n e or s e r v i n g the sentence imposed. H i l l v. H i l l , 
637 So. 2d 1368, 1370 ( A l a . C i v . App. 1994). We can p e r c e i v e 
no r e l a t i o n between the t r i a l c o u r t ' s o r d e r g r a n t i n g Hope's 
motion f o r r e t u r n of the 2008 Mercedes and the power of the 
t r i a l c o u r t t o impose s a n c t i o n s f o r contempt. 
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t h a t a f e d e r a l d i s t r i c t c o u r t may e n t e r an i n j u n c t i o n pending 

a r b i t r a t i o n ) , and M e r r i l l Lynch, P i e r c e , Fenner & Smith, I n c .  

v. Hovey, 726 F.2d 1286, 1292 (8th C i r . 1984) ( c o n c l u d i n g t h a t 

a f e d e r a l d i s t r i c t c o u r t may not e n t e r an i n j u n c t i o n pending 

a r b i t r a t i o n ) , we need not c o n s i d e r the r a t i o n a l e s of the 

numerous f e d e r a l d e c i s i o n s a d d r e s s i n g t h i s i s s u e . Our supreme 

c o u r t has i s s u e d two o p i n i o n s c o n s i d e r i n g the same i s s u e , 

which b o t h i n d i c a t e t h a t an Alabama t r i a l c o u r t does have 

j u r i s d i c t i o n t o e n t e r an i n j u n c t i o n t o p r e s e r v e the s t a t u s quo 

pending a r b i t r a t i o n . S pinks v. Automation P e r s . S e r v s . , I n c . , 

49 So. 3d 186, 190 ( A l a . 2010); H o l i d a y I s l e , I n c . v. A d k i n s , 

12 So. 3d 1173, 1177 ( A l a . 2008). 

D.M.C. next argues t h a t , r e g a r d l e s s of whether Hope's 

motion i s c o n s i d e r e d a motion s e e k i n g a Rule 65, A l a . R. C i v . 

P., i n j u n c t i o n or a motion s e e k i n g a Rule 64, A l a . R. C i v . P., 

prejudgment s e i z u r e , the t r i a l c o u r t e r r e d i n g r a n t i n g the 

motion. We agree t h a t , f o r d i f f e r e n t r e asons, depending on 

what t h i s c o u r t c o n s i d e r s Hope's motion t o be, the t r i a l 

c o u r t ' s g r a n t i n g of t h a t motion was improper. See Norman v.  

O c c u p a t i o n a l S a f e t y Ass'n of Alabama Workmen's Comp. Fund, 811 

So. 2d 492, 499-502 ( A l a . 2001) ( r e v i e w i n g a t r i a l c o u r t ' s 
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o r d e r e n j o i n i n g disbursement of c e r t a i n proceeds and o r d e r i n g 

those proceeds t o be p a i d i n t o the c o u r t pending r e s o l u t i o n of 

the l i t i g a t i o n as b o t h an o r d e r g r a n t i n g a Rule 65 i n j u n c t i o n 

and a Rule 64 prejudgment s e i z u r e ) . Thus, as e x p l a i n e d below, 

we r e v e r s e the t r i a l c o u r t ' s o r d e r g r a n t i n g Hope's motion. 

C o n s i d e r i n g the I n s t a n t e r M o tion as Seeking  
I n j u n c t i v e R e l i e f Pursuant t o Rule 65 

We b e g i n our d i s c u s s i o n of whether the t r i a l c o u r t 

p r o p e r l y g r a n t e d Hope's motion by g r a n t i n g an i n j u n c t i o n 

r e q u i r i n g D.M.C. t o r e t u r n the 2008 Mercedes w i t h the 

a p p r o p r i a t e s t a n d a r d of r e v i e w i n mind. 

"'"'[T]he g r a n t o f , or r e f u s a l t o 
g r a n t , a p r e l i m i n a r y i n j u n c t i o n r e s t s 
l a r g e l y i n the d i s c r e t i o n of the t r i a l 
c o u r t and t h a t c o u r t ' s l a t i t u d e i n t h i s 
a rea i s c o n s i d e r a b l e ; i f no abuse of t h a t 
d i s c r e t i o n i s shown, i t s a c t i o n w i l l not be 
d i s t u r b e d on a p p e a l . ' " A p p a l a c h i a n Transp.  
Group, I n c . v. P a r k s , 738 So. 2d 878, 882 
( A l a . 1999) ( q u o t i n g Teleprompter of  
M o b i l e , I n c . v. Bayou Cable TV, 428 So. 2d 
17, 19 ( A l a . 1983)). T h i s Court has d e f i n e d 
an abuse of d i s c r e t i o n as d i s c r e t i o n t h a t 
"'exceed[s] the bounds of reason, a l l the 
c i r c u m s t a n c e s b e f o r e the lower c o u r t b e i n g 
c o n s i d e r e d . ' " A p p a l a c h i a n Transp. Group, 
738 So. 2d a t 882. " ' D i s c r e t i o n e x e r c i s e d 
by the t r i a l c o u r t w i t h r e s p e c t t o a 
p r e l i m i n a r y i n j u n c t i o n i s a l e g a l or 
j u d i c i a l one which i s s u b j e c t t o r e v i e w f o r 
abuse or improper e x e r c i s e , as where t h e r e 
has been a v i o l a t i o n of some e s t a b l i s h e d 
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r u l e of law or p r i n c i p l e of e q u i t y , or a 
c l e a r m i s a p p r e h e n s i o n of c o n t r o l l i n g law,'" 
and where i t i s c l e a r t h a t the t r i a l c o u r t 
exceeded i t s d i s c r e t i o n , the a p p e l l a t e 
c o u r t w i l l r e v e r s e the o r d e r or the 
judgment. 738 So. 2d a t 882-83 ( q u o t i n g 
Teleprompter of M o b i l e , 428 So. 2d a t 
19)(emphasis o m i t t e d ) . ' " 

S p i n k s , 49 So. 3d a t 188 ( q u o t i n g B u t l e r v. Roome, 907 So. 2d 

432, 434 ( A l a . 2005)). 

We are not e n t i r e l y c o n v i n c e d t h a t the t r i a l c o u r t ' s 

o r d e r g r a n t i n g Hope's motion a c t u a l l y g r a n t s i n j u n c t i v e 

r e l i e f . As D.M.C. p o i n t s out, the t r i a l c o u r t ' s o r d e r i s 

i n s u f f i c i e n t t o q u a l i f y as an o r d e r g r a n t i n g an i n j u n c t i o n . 

Rule 65(d)(2) s t a t e s , i n p e r t i n e n t p a r t , t h a t " [ e ] v e r y o r d e r 

g r a n t i n g an i n j u n c t i o n s h a l l s e t f o r t h the reasons f o r i t s 

i s s u a n c e ; s h a l l be s p e c i f i c i n terms; s h a l l d e s c r i b e i n 

r e a s o n a b l e d e t a i l , and not by r e f e r e n c e t o the c o m p l a i n t or 

o t h e r document, the a c t or a c t s sought t o be r e s t r a i n e d " 

The t r i a l c o u r t ' s one-sentence o r d e r g r a n t i n g Hope's motion 

does not c o n t a i n any of the r e q u i r e d i n f o r m a t i o n . I t i s 

p o s s i b l e t h a t , on t h a t b a s i s a l o n e , the o r d e r , i f i t was 

i n t e n d e d t o g r a n t an i n j u n c t i o n , i s due t o be r e v e r s e d . See  

Monte Sano Research Corp. v. K r a t o s Def. & Sec. S o l u t i o n s , 

I n c . , [Ms. 1101484, May 25, 2012] So. 3d , ( A l a . 
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2012) ( r e v e r s i n g an o r d e r g r a n t i n g an i n j u n c t i o n , i n p a r t , 

because the t r i a l c o u r t ' s o r d e r f a i l e d t o comply w i t h Rule 

6 5 ( d ) ( 2 ) ) . However, we f i n d f u r t h e r f a u l t w i t h the t r i a l 

c o u r t ' s p o s s i b l e g r a n t of an i n j u n c t i o n i n f a v o r of Hope. 

D.M.C. contends t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g an 

i n j u n c t i o n w i t h o u t r e q u i r i n g Hope t o p o s t a bond, as r e q u i r e d 

by Rule 6 5 ( c ) . In response, Hope argues t h a t the i s s u e 

whether the t r i a l c o u r t e r r e d i n f a i l i n g t o s e t a bond was 

waived by D.M.C. because i t n e i t h e r r e q u e s t e d t h a t the t r i a l 

c o u r t s e t a bond nor r a i s e d the i s s u e b e f o r e the t r i a l c o u r t . 

However, our supreme c o u r t has r e j e c t e d the argument t h a t i t 

i s incumbent on the e n j o i n e d p a r t y t o re q u e s t t h a t the t r i a l 

c o u r t s e t a bond. See S p i n k s , 49 So. 3d a t 191. Furthermore, 

Hope argues t h a t the t r i a l c o u r t r o u t i n e l y g r a n t s i n j u n c t i v e 

r e l i e f i n f a m i l y - l a w m a t t e r s w i t h o u t r e q u i r i n g s e c u r i t y and 

t h e r e f o r e has p l e n a r y power t o e n t e r an i n j u n c t i o n w i t h o u t 

r e q u i r i n g a bond; her c o n t e n t i o n i s s o r e l y l a c k i n g i n 

a u t h o r i t y . Rule 65(d) p e r m i t s the t r i a l c o u r t , i n i t s 

d i s c r e t i o n , t o d i s p e n s e w i t h s e c u r i t y f o r i n j u n c t i o n s i n 

d o m e s t i c - r e l a t i o n s m a t t e r s . Thus, the f a c t t h a t the t r i a l 

c o u r t can e n t e r an i n j u n c t i o n w i t h o u t r e q u i r i n g s e c u r i t y i n a 
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d o m e s t i c - r e l a t i o n s m a t t e r does not support the p r o p o s i t i o n 

t h a t the t r i a l c o u r t may d i s p e n s e w i t h the requirement of 

s e c u r i t y i n any o t h e r case. 

Hope a l s o argues t h a t D.M.C.'s d e c i s i o n t o a p p e a l from 

the F e b r u a r y 2, 2012, o r d e r b e f o r e the t r i a l c o u r t c o u l d h o l d 

a h e a r i n g on her motion t o r e q u i r e D.M.C. t o p o s t a bond i n 

l i e u of r e t u r n i n g the 2008 Mercedes s h o u l d e s t o p D.M.C. from 

b e i n g a b l e t o r e l y on the t r i a l c o u r t ' s f a i l u r e t o r e q u i r e 

Hope t o p o s t a bond under Rule 6 5 ( c ) . Because our supreme 

c o u r t has made i t c l e a r t h a t under Rule 65(c) a bond i s 

r e q u i r e d b e f o r e the i s s u a n c e of an i n j u n c t i o n , see L i g h t s e y v.  

Ke n s i n g t o n Mortg. & F i n . Corp., 294 A l a . 281, 285, 315 So. 2d 

431, 434 (1975) ("We h o l d t h a t b e f o r e an i n j u n c t i o n or 

r e s t r a i n i n g o r d e r i s i s s u e d under [Rule] 65, the g i v i n g of 

s e c u r i t y by the a p p l i c a n t f o r the payment of c o s t s , damages 

and r e a s o n a b l e a t t o r n e y s f e e s as p r o v i d e d i n Rule 65(c) i s 

mandatory " ) , we f a i l t o see how Hope's l a t e r r e q u e s t t o 

have D.M.C., the p a r t y e n j o i n e d , p o s t a bond f o r a d i f f e r e n t 

purpose c o u l d have any b e a r i n g on the f a i l u r e of the t r i a l 

c o u r t t o r e q u i r e Hope t o pay the bond r e q u i r e d under Rule 

6 5 ( c ) . F i n a l l y , Hope argues t h a t the we c o u l d a f f i r m the 
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t r i a l c o u r t ' s o r d e r d e s p i t e the l a c k of a bond by t r e a t i n g the 

o r d e r as one g r a n t i n g a permanent i n j u n c t i o n . See Dobbins v.  

Getz E x t e r m i n a t o r s of Alabama, I n c . , 382 So. 2d 1135, 1138 

( A l a . C i v . App. 1980) ( s t a t i n g t h a t "no r u l e , s t a t u t e , or case 

r e q u i r e s [the p o s t i n g of] a bond" by the p a r t y s e c u r i n g a 

permanent i n j u n c t i o n ) . Of c o u r s e , as opposed t o a p r e l i m i n a r y 

i n j u n c t i o n , which r e q u i r e s a showing of a l i k e l i h o o d of 

success on the m e r i t s of the l i t i g a t i o n , a permanent 

i n j u n c t i o n r e q u i r e s p r o o f of success on the m e r i t s of the 

l i t i g a t i o n . TFT, I n c . v. Warning Sys., I n c . , 751 So. 2d 1238, 

1242 ( A l a . 1999), o v e r r u l e d on o t h e r grounds, H o l i d a y I s l e ,  

LLC v. A d k i n s , 12 So. 3d 1173 ( A l a . 2008). In l i g h t of the 

p o s t u r e of t h i s l i t i g a t i o n , which has not reached a c o n c l u s i o n 

such t h a t Hope c o u l d have demonstrated success on the m e r i t s , 

we d e c l i n e Hope's i n v i t a t i o n t o t r e a t the t r i a l c o u r t ' s 

F e b r u a r y 2, 2012, o r d e r as one g r a n t i n g a permanent 

i n j u n c t i o n . 

Rule 65(c) r e q u i r e s t h a t a bond be p o s t e d ; i t s t a t e s : 

"No r e s t r a i n i n g o r d e r or p r e l i m i n a r y i n j u n c t i o n 
s h a l l i s s u e e x c e p t upon the g i v i n g of s e c u r i t y by 
the a p p l i c a n t , i n such sum as the c o u r t deems 
pr o p e r , f o r the payment of such c o s t s , damages, and 
re a s o n a b l e a t t o r n e y f e e s as may be i n c u r r e d o r 
s u f f e r e d by any p a r t y who i s found t o have been 
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w r o n g f u l l y e n j o i n e d or r e s t r a i n e d ; p r o v i d e d , 
however, no such s e c u r i t y s h a l l be r e q u i r e d of the 
S t a t e of Alabama or of an o f f i c e r or agency t h e r e o f , 
and p r o v i d e d f u r t h e r , i n the d i s c r e t i o n of the 
c o u r t , no such s e c u r i t y may be r e q u i r e d i n domestic 
r e l a t i o n s c a s e s . " 

A l t h o u g h t h e r e are e x c e p t i o n s t o the requirement of a bond, 

"'"such as r e q u i r i n g o n l y a nominal s e c u r i t y , or where the 

l i t i g a n t i s impecunious or the i s s u e i s one of o v e r r i d i n g 

p u b l i c c o n c e r n , " ' " S p i n k s , 49 So. 3d a t 190 ( q u o t i n g Anders v. 

Fowler, 423 So. 2d 838, 840 ( A l a . 1982) ( q u o t i n g i n t u r n 

L i g h t s e y , 294 A l a . a t 285, 315 So. 2d a t 43 4 ) ) , our supreme 

c o u r t has l o n g taken the p o s i t i o n t h a t the p o s t i n g of a bond 

i s mandatory u n l e s s the t r i a l c o u r t s p e c i f i c a l l y a p p l i e s an 

a p p l i c a b l e e x c e p t i o n t o the need f o r a bond. S p i n k s , 49 So. 

3d a t 190; L i g h t s e y , 294 A l a . a t 285, 315 So. 2d a t 434 

( h o l d i n g t h a t the bond r e q u i r e d by Rule 65(c) " i s mandatory, 

u n l e s s the t r i a l c o u r t makes a s p e c i f i c f i n d i n g based upon 

competent e v i d e n c e t h a t one or more of the e x c e p t i o n s , s t a t i n g 

them, do e x i s t " ) . A l t h o u g h Hope argues t h a t t h i s c o u r t s h o u l d 

c o n s i d e r whether e x i g e n t c i r c u m s t a n c e s t o d i s p e n s e w i t h a bond 

e x i s t under Anders, which does note t h a t e x c e p t i o n s t o the 

mandatory bond requirement e x i s t , she c l e a r l y misunderstands 

Anders, f o r the Anders c o u r t , l i k e the L i g h t s e y c o u r t , r e f u s e d 
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t o c o n s i d e r on ap p e a l whether any such e x c e p t i o n s e x i s t e d 

because the t r i a l c o u r t had not made a f i n d i n g t h a t any 

e x c e p t i o n s e x i s t e d . Anders, 423 So. 2d a t 840 ( s t a t i n g , i n 

response t o the argument by the a p p e l l e e s t h a t " t h i s i s not an 

a p p r o p r i a t e case i n which t o r e q u i r e s e c u r i t y " f o r an 

i n j u n c t i o n , "we ex p r e s s no o p i n i o n on t h a t q u e s t i o n " because 

the t r i a l c o u r t had not made a f i n d i n g r e g a r d i n g any e x c e p t i o n 

t o the requirement of s e c u r i t y ) . Thus, we conc l u d e , as 

e x p l a i n e d above, t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g Hope's 

motion t h r o u g h a p p l i c a t i o n of Rule 65 w i t h o u t r e q u i r i n g the 

p o s t i n g of a bond. 

C o n s i d e r i n g the I n s t a n t e r M o tion as Seeking  
Prejudgment S e i z u r e of P r o p e r t y Pursuant t o Rule 64 

As noted above, D.M.C. has argued t h a t the t r i a l c o u r t ' s 

o r d e r g r a n t i n g Hope's motion c o u l d a l s o be c o n s i d e r e d t o be an 

o r d e r g r a n t i n g prejudgment s e i z u r e of the 2008 Mercedes 

p u r s u a n t t o Rule 64. N o t a b l y , w e l l a f t e r Hope sought r e t u r n 

of the 2008 Mercedes but b e f o r e the t r i a l c o u r t g r a n t e d h e r 

motion, Hope amended her c o m p l a i n t t o add a c l a i m f o r d e t i n u e , 

i n which she sought the r e t u r n of the 2008 Mercedes. 

A c c o r d i n g t o our supreme c o u r t , "Rule 64(b) s e t s f o r t h the 

procedure f o r pre-judgment s e i z u r e when the a c t i o n i s f o r the 
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r e c o v e r y or p o s s e s s i o n of s p e c i f i c p e r s o n a l p r o p e r t y , as when 

the a c t i o n i s f o r d e t i n u e . " Jones v. C e n t r a l Bank of the S., 

466 So. 2d 932, 933 ( A l a . 1985). 2 

As D.M.C. c o r r e c t l y p o i n t s out, Hope's motion f a i l e d t o 

meet the req u i r e m e n t s s e t out i n Rule 64(b). The Rule s e t s 

out the procedure a p a r t y s e e k i n g prejudgment s e i z u r e must 

f o l l o w : 

"(b) Procedure f o r S e i z u r e of P r o p e r t y . Whenever 
any p r o v i s i o n of law i s i n v o k e d through which t h e r e 
i s an attempt t o s e i z e p r o p e r t y t h r o u g h j u d i c i a l 
p r o c e s s p r i o r t o the e n t r y of judgment, the 
procedure on a p p l i c a t i o n f o r such a pre-judgment a 
s e i z u r e s h a l l be as f o l l o w s : 

"(1) A f f i d a v i t . The p l a i n t i f f s h a l l 
f i l e w i t h the c o u r t an a f f i d a v i t on 
p e r s o n a l knowledge, e x c e p t where 
s p e c i f i c a l l y p r o v i d e d o t h e r w i s e , c o n t a i n i n g 
the f o l l o w i n g i n f o r m a t i o n : 

"(A) D e s c r i p t i o n o f 
P r o p e r t y . A d e s c r i p t i o n of the 
c l a i m e d p r o p e r t y t h a t i s 
s u f f i c i e n t t o i d e n t i f y the 
p r o p e r t y and i t s l o c a t i o n . 

2 I n her b r i e f on a p p e a l , Hope s p e c i f i c a l l y r e l i e s on A l a . 
Code 1975, § 6-6-42, a p a r t of Alabama's attachment s t a t u t e s , 
c o d i f i e d a t A l a . Code 1975, § 6-6-40 e t seq., and not the 
s t a t u t e s g o v e r n i n g d e t i n u e a c t i o n s . However, t h i s c o u r t has 
determined t h a t Rule 64 i s a p p l i c a b l e t o attachments under 
t h a t s t a t u t e as w e l l . Ex p a r t e B o y k i n , 568 So. 2d 1243, 1244 
( A l a . C i v . App. 1990). 
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"(B) Statement of T i t l e o r 
R i g h t . A statement t h a t the 
p l a i n t i f f i s the owner of the 
c l a i m e d p r o p e r t y o r i s e n t i t l e d 
t o p o s s e s s i o n of i t , d e s c r i b i n g 
the source of such t i t l e o r r i g h t 
and, i f the p l a i n t i f f ' s i n t e r e s t 
i n such p r o p e r t y i s based on a 
w r i t t e n i n s t r u m e n t , a copy of 
s a i d i n s t r u m e n t must be a t t a c h e d 
to the a f f i d a v i t . 

"(C) Statement of Wrongful 
D e t e n t i o n . A statement of 
s p e c i f i c f a c t s which show t h a t 
the p r o p e r t y i s w r o n g f u l l y 
d e t a i n e d by the defendant and a 
statement of the cause of such 
d e t e n t i o n a c c o r d i n g t o the b e s t 
knowledge, i n f o r m a t i o n and b e l i e f 
of the p l a i n t i f f . 

"(D) Statement of R i s k of 
I n j u r y . A statement of s p e c i f i c 
f a c t s i n su p p o r t of the 
c o n t e n t i o n , i f any, t h a t t h e r e i s 
r i s k of concealment, t r a n s f e r or 
o t h e r d i s p o s i t i o n of or damage t o 
the p r o p e r t y t o the i n j u r y of the 
p l a i n t i f f . " 

Rule 64(b). 

As noted above, a t the time the t r i a l c o u r t g r a n t e d 

Hope's motion on Febr u a r y 2, 2012, the o n l y i n f o r m a t i o n b e f o r e 

the t r i a l c o u r t r e l a t i n g t o Hope's c l a i m s was her u n v e r i f i e d 

c o m p l a i n t . Hope's a f f i d a v i t d e t a i l i n g the events g i v i n g r i s e 

t o her c l a i m s was not b e f o r e the t r i a l c o u r t u n t i l i t was 
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s u b m i t t e d i n s u p p o r t of her o p p o s i t i o n t o the motion t o compel 

a r b i t r a t i o n on F e b r u a r y 7, 2012. The t r i a l c o u r t c o u l d not 

have r e l i e d upon i t ; n e i t h e r w i l l we. Cf. Sheetz, A i k e n &  

A i k e n , I n c . v. Spann, H a l l , R i t c h i e , I n c . , 512 So. 2d 99, 101 

( A l a . 1987) ( q u o t i n g Osborn v. Johns, 468 So. 2d 103, 108 

( A l a . 1985) ( q u o t i n g i n t u r n Guess v. Snyder, 378 So. 2d 691, 

692 ( A l a . 1979))) ( s t a t i n g , i n the c o n t e x t of a p p e l l a t e r e v i e w 

of an o r d e r e n t e r e d on a summary-judgment motion, " [ i ] t i s 

w e l l r e c o g n i z e d t h a t ' " [ t ] h e t r i a l c o u r t can c o n s i d e r o n l y 

t h a t m a t e r i a l b e f o r e i t a t the time of s u b m i s s i o n of the 

motion" and t h a t any m a t e r i a l f i l e d t h e r e a f t e r "comes too 

l a t e " ' " ) . 

Hope argues t h a t the a f f i d a v i t r equirement i n Rule 64(b) 

r e l a t e s o n l y t o s i t u a t i o n s when the t r i a l c o u r t does not s e t 

a h e a r i n g on the motion s e e k i n g prejudgment s e i z u r e . We do 

not read R u l e 64 t o d i s p e n s e w i t h the requirement of an 

a f f i d a v i t i n cases where the t r i a l c o u r t s e t s the motion f o r 

a h e a r i n g ; i n f a c t , Rule 64(b) s t a t e s t h a t "the procedure on 

a p p l i c a t i o n f o r such a pre-judgment s e i z u r e s h a l l be as 

f o l l o w s . " (Emphasis added.) The use of the term " s h a l l " i n 

a r u l e mandates compliance w i t h the procedure s e t out i n t h a t 
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r u l e . F i e l d s v. C i t y of A l e x a n d e r C i t y , 597 So. 2d 242, 244 

( A l a . Crim. App. 1992) ( c o n c l u d i n g t h a t the use of the term 

" s h a l l " mandated a pr o c e d u r e o u t l i n e d i n a Rule of C r i m i n a l 

Procedure be f o l l o w e d ) . In a d d i t i o n , b o t h t h i s c o u r t and our 

supreme c o u r t have h e l d t h a t " p a r t i e s s e e k i n g t o have the 

t r i a l c o u r t s e i z e an opposing p a r t y ' s a s s e t s must s t r i c t l y 

comply w i t h R u l e 64." Norman, 811 So. 2d a t 502; Ex p a r t e  

B o y k i n , 568 So. 2d 1243, 1245 ( A l a . C i v . App. 1990). 

When a t r i a l c o u r t r e c e i v e s a Rule 64 motion, Rule 64 

r e q u i r e s i t t o , " w i t h o u t d e l a y , ... examine the c o m p l a i n t , the 

a p p l i c a t i o n and s u p p o r t i n g a f f i d a v i t and i t s attachments and 

any f u r t h e r showing o f f e r e d by the p l a i n t i f f i n support of the 

p l a i n t i f f ' s r i g h t t o the immediate p o s s e s s i o n of the 

p r o p e r t y . " Rule 6 4 ( b ) ( 2 ) ( A ) . The t r i a l c o u r t then has the 

o p t i o n of o r d e r i n g a s e i z u r e of the p r o p e r t y w i t h o u t a 

h e a r i n g , a f t e r which c e r t a i n a c t i o n s not p e r t i n e n t here are 

r e q u i r e d , see Rule 64(b) ( 2 ) ( B ) , or s e t t i n g the matter f o r a 

h e a r i n g . See Rule 6 4 ( b ) ( 2 ) ( C ) . The t r i a l c o u r t i n the 

p r e s e n t case s e t the m a t t e r f o r a h e a r i n g . Thus, the t r i a l 

c o u r t proceeded under Rule 6 4 ( b ) ( 2 ) ( C ) . 
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Under Rule 6 4 ( b ) ( 2 ) ( C ) , " [ a ] t such h e a r i n g the p l a i n t i f f 

s h a l l have the burden of showing good cause f o r the 

pre-judgment s e i z u r e or attachment." The t r i a l c o u r t d i d not 

h o l d an e v i d e n t i a r y h e a r i n g ; i n s t e a d , the t r i a l c o u r t h e a r d 

o n l y arguments of c o u n s e l , which are not e v i d e n c e . F o u n t a i n  

F i n . , I n c . v. H ines, 788 So. 2d 155, 159 ( A l a . 2000) 

( d e c l i n i n g t o c o n s i d e r statements i n a motion as e v i d e n c e 

s u p p o r t i n g a motion t o compel a r b i t r a t i o n ) . We c o n c l u d e , 

t h e r e f o r e , t h a t the r e c o r d , a t the time the t r i a l c o u r t 

e n t e r e d i t s o r d e r g r a n t i n g Hope's motion, f a i l e d t o c o n t a i n 

any e v i d e n c e showing good cause f o r the prejudgment s e i z u r e of 

the 2008 Mercedes. 

C o n c l u s i o n 

Having c o n s i d e r e d the o r d e r g r a n t i n g Hope's motion as 

b o t h an o r d e r g r a n t i n g an i n j u n c t i o n under Rule 65 and an 

o r d e r g r a n t i n g a prejudgment s e i z u r e under Rule 64, we 

conclude t h a t the t r i a l c o u r t e r r e d i n g r a n t i n g Hope's motion 

r e q u e s t i n g the r e t u r n of the 2008 Mercedes. I n s o f a r as the 

o r d e r c o u l d be c o n s i d e r e d as g r a n t i n g an i n j u n c t i o n , the o r d e r 

i s f a u l t y because i t f a i l s t o comply w i t h Rule 65(d)(2) and 

because the t r i a l c o u r t d i d not r e q u i r e Hope t o p o s t a bond. 
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I n s o f a r as the o r d e r c o u l d be c o n s i d e r e d as g r a n t i n g a Rule 64 

prejudgment s e i z u r e , the t r i a l c o u r t l a c k e d the r e q u i s i t e 

i n f o r m a t i o n t o g r a n t Hope the r e l i e f she r e q u e s t e d because 

Hope f a i l e d t o f i l e the n e c e s s a r y a f f i d a v i t . A c c o r d i n g l y , we 

r e v e r s e the t r i a l c o u r t ' s F e b r u a r y 2, 2012, o r d e r g r a n t i n g 

Hope's " I n s t a n t e r M o tion f o r R e t u r n of V e h i c l e . " 

REVERSED AND REMANDED. 

Pi t t m a n and Moore, J J . , concur. 

Thompson, P.J., and Bryan, J . , concur i n the r e s u l t , 

w i t h o u t w r i t i n g s . 
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