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These c o n s o l i d a t e d appeals are taken from judgments of 

the B a l d w i n C i r c u i t C o u r t d i v i d i n g the m a r i t a l p r o p e r t y of 

E r n e s t K r e i t z b e r g ("the husband") and Myra K r e i t z b e r g ("the 

w i f e " ) and r e e v a l u a t i n g the husband's a l i m o n y o b l i g a t i o n on 

remand from t h i s c o u r t ' s d e c i s i o n i n K r e i t z b e r g v. K r e i t z b e r g , 

80 So. 3d 925 ( A l a . C i v . App. 2011) (appeal no. 2110920), and 

f i n d i n g the husband t o be i n c i v i l contempt f o r h i s f a i l u r e t o 

pay the w i f e any amount of alimony d u r i n g the pendency of the 

ap p e a l i n K r e i t z b e r g (appeal no. 2111066). T h i s c o u r t 

summarized much of the p e r t i n e n t f a c t u a l and l e g a l background 

i n K r e i t z b e r g , 80 So. 3d a t 926-30, as f o l l o w s : 

" A f t e r n e a r l y 35 years of m a r r i a g e , the husband 
f i l e d a c o m p l a i n t f o r a d i v o r c e i n the t r i a l c o u r t 
on J u l y 9, 2009, c l a i m i n g i n c o m p a t i b i l i t y of 
temperament and an i r r e t r i e v a b l e breakdown of the 
m a r r i a g e . The w i f e answered the c o m p l a i n t and 
c o u n t e r c l a i m e d f o r a d i v o r c e on September 23, 2009. 
I n her c o u n t e r c l a i m , the w i f e a l l e g e d t h a t the 
husband had p h y s i c a l l y and e m o t i o n a l l y abused her 
d u r i n g the course of the m a r r i a g e . On March 9, 2010, 
the husband amended h i s c o m p l a i n t f o r a d i v o r c e t o 
i n c l u d e an a l l e g a t i o n t h a t the w i f e had p h y s i c a l l y 
and e m o t i o n a l l y abused him d u r i n g the course of the 
m a r r i a g e . The w i f e answered the amended c o m p l a i n t 
and d e n i e d the a l l e g a t i o n s of abuse. The p a r t i e s 
conducted d i s c o v e r y . 

"On October 6 and 18, 2010, the t r i a l c o u r t 
conducted a t r i a l r e g a r d i n g the husband's d i v o r c e 
c o m p l a i n t and the w i f e ' s c o u n t e r c l a i m f o r a d i v o r c e . 

2 



2110920 and 2111066 

The husband and the w i f e were the o n l y w i t n e s s e s t o 
t e s t i f y d u r i n g the two-day t r i a l . 

"The husband t e s t i f i e d a t t r i a l t h a t he had 
r e c e i v e d an i n h e r i t a n c e from b o t h h i s mother and h i s 
aunt. S p e c i f i c a l l y , he t e s t i f i e d t h a t he had 
i n h e r i t e d 2,484 shares of ExxonMobil C o r p o r a t i o n 
s t o c k from h i s mother a f t e r her death on January 30, 
1997. He s t a t e d t h a t those shares of s t o c k had been 
t r a n s f e r r e d i n t o h i s name a l o n e . He f u r t h e r 
t e s t i f i e d t h a t a program c a l l e d 'Computer Share' 
manages the s t o c k and t h a t t h a t program c o n t i n u a l l y 
r e i n v e s t s any d i v i d e n d income t h a t the s t o c k 
produces. He s t a t e d t h a t the w i f e ' s name was never 
on h i s s t o c k account w i t h E x x o n M o b i l . 

"I n a d d i t i o n t o the ExxonMobil s t o c k , 
husband t e s t i f i e d t h a t he had i n h e r i t e d $99,712 
cash from h i s mother. He s t a t e d t h a t , upon rece 
of the cash, he i m m e d i a t e l y had taken the money t o 
the bank, had sent $8,000 of the money t o the U n i t e d 

the 
i n 

cash from h i s mother. He s t a t e d t h a t , upon r e c e i p t 
money 

bank, had sent $8,000 of the money t o the U n i 
S t a t e s T r e a s u r y t o pay t a x e s on the i n h e r i t a n c e and 
had p l a c e d the r e m a i n i n g $91,712 i n t o a c e r t i f i c a t e 
of d e p o s i t ('CD'). He t e s t i f i e d t h a t he had 
purchased t h a t CD a t the S t a t e Bank of C o u n t r y s i d e 
i n C o u n t r y s i d e , I l l i n o i s . He f u r t h e r t e s t i f i e d t h a t 
the CD had been p l a c e d i n h i s name o n l y . The husband 
t e s t i f i e d t h a t he had c o n t i n u a l l y r e i n v e s t e d the 
money i n the CD, a l o n g w i t h any i n v e s t m e n t income 
from the CD, i n the form of a CD u n t i l 2005. He 
t e s t i f i e d t h a t i n 2005 he had moved the CD from the 
S t a t e Bank of C o u n t r y s i d e t o AmSouth Bank 
('AmSouth') i n F a i r h o p e and t h a t the CD had remained 
i n the form of a CD w i t h AmSouth from 2005 u n t i l 
2008. The husband t e s t i f i e d t h a t the CD a t AmSouth 
was p l a c e d i n h i s name alone and t h a t a l l the 
i n t e r e s t the CD a c c r u e d was i m m e d i a t e l y r e i n v e s t e d . 

"The husband t e s t i f i e d t h a t i n 2008 he had 
withdrawn a l l the money i n the CD, which had grown 
t o $133,312.25, and had purchased ExxonMobil s t o c k 
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w i t h i t . He a l s o s t a t e d t h a t any d i v i d e n d income 
d e r i v e d from the s t o c k was i m m e d i a t e l y r e i n v e s t e d . 

"Other than the s t o c k s and cash, the husband 
a l s o t e s t i f i e d t h a t he had i n h e r i t e d $23,000 i n 
U n i t e d S t a t e s s a v i n g s bonds from h i s mother. He 
s t a t e d t h a t t h a t money was h e l d i n the form of 
s a v i n g s bonds i n h i s name u n t i l 2005, when he 
redeemed the s a v i n g s bonds a t AmSouth. The husband 
t e s t i f i e d t h a t , a f t e r he redeemed the s a v i n g s bonds, 
he p l a c e d the money i n t o a money-market account h e l d 
j o i n t l y i n h i s and the w i f e ' s names. He s t a t e d t h a t 
he had p l a c e d the money i n the j o i n t money-market 
account i n o r d e r t o pay t a x e s on the i n v e s t m e n t 
income h i s i n h e r i t e d money and s t o c k s had g e n e r a t e d 
because the couple f i l e d j o i n t t a x r e t u r n s . 

"The husband a l s o t e s t i f i e d t h a t he had 
i n h e r i t e d a s s e t s from h i s aunt. He t e s t i f i e d t h a t 
she had d i e d i n 2008, t h a t he had i n h e r i t e d a t o t a l 
of $87,000 from her e s t a t e , and t h a t he had r e c e i v e d 
the money i n two s e p a r a t e payments — $60,000 as an 
i n i t i a l payment and another $27,000 as the f i n a l 
payment. The husband t e s t i f i e d t h a t he had d e p o s i t e d 
the $60,000 i n an account he had opened i n h i s name 
at R o y a l Bank of Canada ('RBC'). He t e s t i f i e d t h a t , 
a f t e r h a v i n g p l a c e d the money i n the RBC account, he 
i m m e d i a t e l y wrote a check f o r the e n t i r e $60,000 t o 
ExxonMobil t o purchase 827 shares of s t o c k . He 
t e s t i f i e d t h a t a l l d i v i d e n d income d e r i v e d from t h a t 
s t o c k was a u t o m a t i c a l l y r e i n v e s t e d . 

"The husband t e s t i f i e d t h a t he had r e c e i v e d the 
f i n a l payment of $27,000 i n October 2009. He s t a t e d 
t h a t he had p l a c e d t h a t money i n a p e r s o n a l c h e c k i n g 
account a t RBC i n h i s name and t h a t he had then 
t r a n s f e r r e d t h a t money t o ExxonMobil t o purchase 
a d d i t i o n a l shares of s t o c k . He f u r t h e r s t a t e d t h a t 
a l l the d i v i d e n d income from t h a t s t o c k was 
a u t o m a t i c a l l y r e i n v e s t e d . He t e s t i f i e d t h a t he had 
never s o l d any of h i s ExxonMobil s t o c k or withdrawn 
any money from h i s s t o c k account w i t h E x x o n M o b i l . 
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"The husband a l s o t e s t i f i e d t h a t the d i v i d e n d 
income from the ExxonMobil s t o c k was l i s t e d on the 
p a r t i e s ' j o i n t t a x r e t u r n s . He s t a t e d t h a t i n some 
years the p a r t i e s had a t a x l i a b i l i t y upon which 
they p a i d t a x e s t o the U n i t e d S t a t e s government. He 
t e s t i f i e d t h a t the t o t a l amount of t a x e s the p a r t i e s 
had p a i d on the ExxonMobil d i v i d e n d s was $8,560 and 
t h a t the t o t a l t a x e s t h e y had p a i d a f t e r redeeming 
the s a v i n g s bonds was $10,980. He f u r t h e r t e s t i f i e d 
t h a t the t o t a l t a x e s the p a r t i e s had p a i d from 1997 
u n t i l 2009 on any income d e r i v e d from i n h e r i t e d 
a s s e t s was $32,253. 

"He t e s t i f i e d t h a t the a s s e t s of the m a r i t a l 
e s t a t e i n c l u d e d a 2003 S a t u r n a u t o m o b i l e , a s c o o t e r , 
a rowboat w i t h a motor worth a p p r o x i m a t e l y $1,000, 
a 1978 C a t a l i n a s a i l b o a t worth a p p r o x i m a t e l y 
$2,000-$3,000, and items of p e r s o n a l p r o p e r t y . 
A d d i t i o n a l l y , he t e s t i f i e d t h a t the p a r t i e s owned 
t h e i r home i n F a i r h o p e and t h a t i t d i d not have an 
o u t s t a n d i n g mortgage on i t . He o p i n e d t h a t the v a l u e 
of the m a r i t a l r e s i d e n c e was $225,000. He s t a t e d 
t h a t he had come t o the $225,000 v a l u e by 
c o n s i d e r i n g a l a r g e number of comparable homes t h a t 
had been s o l d i n the p a r t i e s ' neighborhood. 

"The husband a l s o t e s t i f i e d t h a t he had an 
i n d i v i d u a l r e t i r e m e n t account ('IRA') w i t h a b a l a n c e 
of around $36,000 at RBC and t h a t the w i f e a l s o had 
her own IRA and t h a t the p a r t i e s had a j o i n t 
money-market account c o n t a i n i n g $210,000. He f u r t h e r 
t e s t i f i e d t h a t the p a r t i e s had a j o i n t c h e c k i n g 
account w i t h a b a l a n c e of a p p r o x i m a t e l y $1,300. He 
s t a t e d t h a t the p a r t i e s l i v e d o f f of the money i n 
the j o i n t c h e c k i n g account. He t e s t i f i e d t h a t the 
j o i n t c h e c k i n g account i s funded by h i s S o c i a l 
S e c u r i t y b e n e f i t s and h i s two r e t i r e m e n t a c c o u n t s . 
S p e c i f i c a l l y , he s t a t e d t h a t he has a p e n s i o n w i t h 
J I Chase Company from which he r e c e i v e s 
a p p r o x i m a t e l y $363 per month and a p e n s i o n w i t h 
A l l i s Chalmers M a n u f a c t u r i n g Company from which he 
r e c e i v e s a p p r o x i m a t e l y $580 per month. A d d i t i o n a l l y , 
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he s t a t e d t h a t h i s S o c i a l S e c u r i t y check of $1,678 
per month i s a l s o d e p o s i t e d i n t o the account, w h i l e 
the w i f e ' s S o c i a l S e c u r i t y check of a p p r o x i m a t e l y 
$598 i s d e p o s i t e d i n t o her own s e p a r a t e c h e c k i n g 
account. 

"The husband t e s t i f i e d t h a t he had withdrawn a 
t o t a l of $16,000 from the p a r t i e s ' j o i n t c h e c k i n g 
account t o pay h i s a t t o r n e y s throughout the d i v o r c e 
a c t i o n . He s t a t e d t h a t he d i d not expect the w i f e t o 
pay f o r h i s a t t o r n e y f e e s but t h a t he f e l t the 
p a r t i e s s h o u l d s p l i t the c o s t of the a t t o r n e y f e e s 
i n the d i v o r c e a c t i o n . He a l s o asked the c o u r t t o 
award each p a r t y 50% of the money-market account 
c o n t a i n i n g $210,000. A d d i t i o n a l l y , he s t a t e d t h a t he 
would l i k e the c o u r t t o award each p a r t y 50% of the 
p a r t i e s ' monthly j o i n t income, which comprises h i s 
J I Chase p e n s i o n , h i s A l l i s Chalmers p e n s i o n , h i s 
S o c i a l S e c u r i t y check, and the w i f e ' s S o c i a l 
S e c u r i t y check. T h i s d i v i s i o n would p r o v i d e each 
p a r t y w i t h r o u g h l y $1,600 per month. He a l s o s t a t e d 
t h a t he d i d not mind i f the w i f e was awarded the 
2003 S a t u r n a u t o m o b i l e but t h a t he would l i k e the 
p a r t i e s ' C a t a l i n a s a i l b o a t , the s c o o t e r , and the 
rowboat. 

"The husband t e s t i f i e d t h a t he had never 
committed any a c t of domestic v i o l e n c e a g a i n s t the 
w i f e . However, he t e s t i f i e d t h a t the w i f e had 
committed a c t s of domestic v i o l e n c e a g a i n s t him on 
two s e p a r a t e o c c a s i o n s . He s t a t e d t h a t the w i f e had 
thrown a p l a t e t h a t s t r u c k h i s head, c a u s i n g the 
p o l i c e t o be c a l l e d , t h a t r e s u l t e d i n the w i f e ' s 
b e i n g a r r e s t e d f o r domestic v i o l e n c e on J u l y 4, 
2009. He a l s o t e s t i f i e d t h a t the w i f e had s t r u c k him 
i n the eye w h i l e he was d r i v i n g . He t e s t i f i e d t h a t 
he d i d not n o t i f y the p o l i c e of t h i s i n c i d e n t but 
t h a t he d i d go t o the h o s p i t a l t o seek m e d i c a l 
a t t e n t i o n as a r e s u l t of the i n c i d e n t . He s t a t e d 
t h a t the w i f e had c a l l e d the p o l i c e r e g a r d i n g the 
p a r t i e s ' d i s a g r e e m e n t s , but, he s a i d , he had never 
been a r r e s t e d . 
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"The husband t e s t i f i e d t h a t the w i f e ' s 
r e l a t i o n s h i p w i t h her daughter, M i c h e l l e K a i n z , and 
K a i n z ' s g r a n d c h i l d had c r e a t e d problems i n the 
m a r r i a g e . He o p i n e d t h a t K a i n z does not l i k e him and 
t h a t she p l o t s a g a i n s t him. He t e s t i f i e d t h a t he d i d 
a l l o w the w i f e t o have p r i v a t e t e l e p h o n e 
c o n v e r s a t i o n s w i t h K a i n z , but t h a t he had t o l d the 
w i f e t h a t he p r e f e r r e d t o be i n v o l v e d i n any 
t e l e p h o n e c o n v e r s a t i o n s she had. He a l s o s t a t e d t h a t 
he was not t r y i n g t o c o n t r o l the w i f e . He t e s t i f i e d 
t h a t he had r e q u e s t e d t h a t K a i n z s t o p s e n d i n g the 
w i f e p i c t u r e s of K a i n z ' s granddaughter because the 
p i c t u r e s upset the w i f e because they reminded her 
t h a t she was not a b l e t o v i s i t the c h i l d . The 
husband a l s o t e s t i f i e d t h a t he d i d not shout 
o b s c e n i t i e s a t the w i f e or c a l l her names. 

"The w i f e t e s t i f i e d t h a t the p a r t i e s ' m a r r i a g e 
had d e t e r i o r a t e d over the y e a r s . She t e s t i f i e d t h a t 
the p a r t i e s had s e r i o u s m a r i t a l problems, i n c l u d i n g 
v e r b a l abuse, e m o t i o n a l abuse, and p h y s i c a l abuse. 
The w i f e s t a t e d t h a t those problems had s t a r t e d i n 
the 1980s but had g o t t e n much more severe a f t e r the 
husband r e t i r e d because the p a r t i e s spent more time 
t o g e t h e r . She t e s t i f i e d t h a t she had f i l e d f o r a 
d i v o r c e i n the mid-1980s because of an i n c i d e n t i n 
which the husband had c o r n e r e d her and t h r e a t e n e d t o 
k i l l h er. She t e s t i f i e d t h a t the husband had 
t h r e a t e n e d t o k i l l her s e v e r a l o t h e r t i m e s , but, she 
s a i d , he d i d not t h r e a t e n t o k i l l her e v e r y time 
they had a d i s p u t e . She t e s t i f i e d t h a t he would t a l k 
t o her i n a demeaning way and t h a t he had t h r e a t e n e d 
t o burn down the p a r t i e s ' home. She f u r t h e r 
t e s t i f i e d t h a t the husband would throw o b j e c t s a t 
her. S p e c i f i c a l l y , she t e s t i f i e d t h a t he had thrown 
a wooden s t o o l , p a i n t s , and a dog bowl f u l l of 
water, which had h i t her i n the back of the head. 
She a l s o t e s t i f i e d t h a t the husband had h i t her w i t h 
a magazine and a remote c o n t r o l . She t e s t i f i e d t h a t 
he had s p i t i n her f a c e . She a l s o s t a t e d t h a t he had 
abused her a p p r o x i m a t e l y once a month from the year 
2000 u n t i l the p r e s e n t . 
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"The w i f e t e s t i f i e d t h a t she had thrown a p l a t e 
a t the husband on J u l y 4, 2009, and t h a t she had 
been a r r e s t e d on a charge of domestic v i o l e n c e 
r e g a r d i n g t h a t i n c i d e n t . She s t a t e d t h a t the charges 
had been dropped and t h a t she had thrown the p l a t e 
i n response t o the husband's c o n s t a n t e m o t i o n a l 
abuse. The w i f e t e s t i f i e d t h a t she had never s t r u c k 
the husband i n the eye. 

"The w i f e t e s t i f i e d t h a t the husband had 
11,626.992 shares of ExxonMobil s t o c k w i t h a v a l u e 
of a p p r o x i m a t e l y $758,000. She t e s t i f i e d t h a t the 
p a r t i e s had p a i d t a x e s on the s t o c k from t h e i r j o i n t 
money-market account. However, she t e s t i f i e d t h a t 
the husband had p l a c e d o n l y $23,000 of h i s 
i n h e r i t a n c e i n the p a r t i e s ' j o i n t money-market 
account and t h a t he had kept the r e s t of the money 
and a s s e t s he had i n h e r i t e d s e p a r a t e . She s t a t e d 
t h a t , o t h e r than the $23,000 d e p o s i t e d i n t o the 
j o i n t money-market account, the husband's 
i n h e r i t a n c e had never been used f o r the common 
b e n e f i t of the p a r t i e s . 

"The w i f e t e s t i f i e d t h a t the v a l u e of the 
m a r i t a l r e s i d e n c e was $247,000. She s t a t e d t h a t she 
d i d not care t o keep the m a r i t a l r e s i d e n c e but t h a t 
she would l i k e 50% of the p a r t i e s ' e q u i t y i n the 
house. She a l s o t e s t i f i e d t h a t she wanted the t r i a l 
c o u r t t o o r d e r t h a t the p a r t i e s ' IRA a ccounts be 
e q u a l i z e d because her IRA c o n t a i n e d about $31,000 
w h i l e the husband's IRA c o n t a i n e d about $35,000. She 
a l s o t e s t i f i e d t h a t she wanted her p e r s o n a l c h e c k i n g 
account, w i t h a v a l u e of a p p r o x i m a t e l y $2,000, t o be 
awarded e n t i r e l y t o her. 

" I n r e g a r d t o a d d i t i o n a l income, the w i f e 
t e s t i f i e d t h a t she had c o n s i d e r e d her monthly 
expenses f o l l o w i n g the d i v o r c e . She t e s t i f i e d t h a t 
her monthly l i v i n g expenses would be $2,845.74, 
which i n c l u d e d the c o s t of p a y i n g r e n t because she 
was not a s k i n g f o r the m a r i t a l r e s i d e n c e . The w i f e 
d i d not d i s p u t e the husband's t e s t i m o n y r e g a r d i n g 
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the p a r t i e s ' monthly income, and she t e s t i f i e d t h a t 
the p a r t i e s ' monthly income i n c l u d e d about $300 from 
the husband's J I Chase p e n s i o n , about $500 from the 
A l l i s Chalmers p e n s i o n , about $1,600 from the 
husband's S o c i a l S e c u r i t y check, and about $600 from 
her S o c i a l S e c u r i t y check. She t e s t i f i e d t h a t she 
would l i k e the t r i a l c o u r t t o s p l i t the p a r t i e s ' 
monthly income e v e n l y between the p a r t i e s , which 
would g i v e her a p p r o x i m a t e l y $1,600 per month. She 
f u r t h e r asked the t r i a l c o u r t t o award her $1,500 i n 
monthly alimony i n o r d e r t o p r o v i d e her w i t h the 
a d d i t i o n a l money she would need i n o r d e r t o pay f o r 
a l l of her expenses f o l l o w i n g the d i v o r c e . 

"The w i f e f u r t h e r t e s t i f i e d t h a t she had had 
s e r i o u s h e a l t h i s s u e s throughout the m a r r i a g e . She 
had had open-heart s u r g e r y i n 2005 and i n 2006. The 
w i f e a l s o t e s t i f i e d t h a t she had had a s t r o k e i n 
2006 and t h a t she had had a p l a t e p l a c e d i n her f o o t 
i n 2008. She f u r t h e r t e s t i f i e d t h a t she had had a 
h i p replacement i n 2007 and t h a t she w i l l most 
l i k e l y r e q u i r e another s u r g e r y on her f o o t i n the 
f u t u r e . 

" A f t e r c o n s i d e r i n g the ore tenus t e s t i m o n y and 
the t r i a l e x h i b i t s , the t r i a l c o u r t e n t e r e d a 
judgment on November 19, 2010, d i v o r c i n g the p a r t i e s 
on the grounds of i n c o m p a t i b i l i t y and p h y s i c a l and 
e m o t i o n a l abuse by the husband. Pursuant t o i t s 
November 19, 2010, judgment, the t r i a l c o u r t o r d e r e d 
the d i v i s i o n of the m a r t i a l a s s e t s as f o l l o w s : (1) 
the husband was awarded 100% of the ExxonMobil 
s t o c k ; (2) the husband was awarded the m a r i t a l 
r e s i d e n c e , which the t r i a l c o u r t found t o have a 
f a i r market v a l u e of $247,000; (3) the w i f e was 
awarded 65% of the e q u i t y i n the m a r i t a l r e s i d e n c e , 
and, a c c o r d i n g l y , the husband was o r d e r e d t o pay the 
w i f e $160,550; (4) the w i f e was awarded 50% of the 

us an 
w i f e $160,550; (4) the w i f e was awarded 50% o 
v a l u e of the p a r t i e s ' j o i n t c h e c k i n g account p l 
a d d i t i o n a l $8,000 as reimbursement f o r the $16,000 
the husband had withdrawn from the j o i n t account; 
(5) the w i f e was awarded the 2003 S a t u r n a u t o m o b i l e ; 
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(6) the husband was awarded the p a r t i e s ' C a t a l i n a 
s a i l b o a t , the s c o o t e r , the rowboat, and a t r a i l e r ; 
(7) the w i f e was awarded 50% of the p a r t i e s ' j o i n t 
money-market account, p l u s an a d d i t i o n a l $5,000 as 
reimbursement f o r $10,000 the husband had withdrawn 
from the money-market account d u r i n g t r i a l ; (8) the 
husband was o r d e r e d t o pay the w i f e $757.69 i n o r d e r 
t o e q u a l i z e the p a r t i e s ' IRA a c c o u n t s ; (9) the w i f e 
was awarded p e r i o d i c alimony i n the amount of $2,500 
per month; (10) the husband was o r d e r e d t o pay the 
w i f e ' s a t t o r n e y f e e s i n the amount of $14,625; and 
(11) the p a r t i e s were awarded s p e c i f i c items of 
p e r s o n a l p r o p e r t y . 

"On December 20, 2010, the husband f i l e d a 
t i m e l y n o t i c e of a p p e a l . The w i f e f i l e d a 
c r o s s - a p p e a l on December 30, 2010." 

(Footnote omitted.) 

In K r e i t z b e r g , we c o n c l u d e d t h a t the t r i a l c o u r t ' s award 

of $2,500 p e r month i n p e r i o d i c alimony t o the w i f e was 

e x c e s s i v e i n l i g h t of the f a c t t h a t the husband's monthly 

income was $2,621 and t h a t a l l of h i s monthly income was 

d e r i v e d from h i s r e t i r e m e n t b e n e f i t s . I d . a t 934. Thus, "we 

r e v e r s e [ d ] the t r i a l c o u r t ' s p e r i o d i c - a l i m o n y award because 

the award v i o l a t e [ d ] § 3 0 - 2 - 5 1 ( b ) ( 3 ) , " A l a . Code 1975, and, 

"because an award of alimony must be c o n s i d e r e d t o g e t h e r w i t h 

the d i v i s i o n of m a r i t a l p r o p e r t y , see A l b e r t s o n v. A l b e r t s o n , 

678 So. 2d 118, 120 ( A l a . C i v . App. 1995), we a l s o r e v e r s e [ d ] 

the judgment i n s o f a r as i t d i v i d e d the m a r i t a l p r o p e r t y , " and 
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we " i n s t r u c t e d [the t r i a l c o u r t , on remand,] t o a d j u s t the 

alimony award and the p r o p e r t y d i v i s i o n as i t c o n s i d e r s 

a p p r o p r i a t e i n l i g h t of the p a r t i e s ' r e t i r e m e n t incomes and 

the f a c t t h a t the ExxonMobil s t o c k i s an a s s e t of the 

husband's s e p a r a t e e s t a t e . " I d . T h i s c o u r t ' s o p i n i o n i n 

K r e i t z b e r g was r e l e a s e d on September 2, 2011, and t h i s c o u r t 

i s s u e d a c e r t i f i c a t e of judgment on September 21, 2011. 

I. The P r o p e r t y - D i v i s i o n Appeal (Appeal No. 2110920) 

On September 22, 2011, the husband f i l e d a motion 

r e q u e s t i n g a h e a r i n g r e g a r d i n g the i s s u e s t o be ad d r e s s e d as 

a r e s u l t of t h i s c o u r t ' s r e v e r s a l of the t r i a l c o u r t ' s 

November 19, 2010, judgment; t h a t same day the husband f i l e d 

a motion f o r an a c c o u n t i n g of the p a r t i e s ' funds, a l l e g i n g 

t h a t the w i f e had removed moneys from the p a r t i e s ' accounts 

d u r i n g the pendency of the a p p e a l . On March 1, 2012, the 

t r i a l c o u r t e n t e r e d a judgment on remand d i v i d i n g the p a r t i e s ' 

m a r i t a l p r o p e r t y and r e c a l c u l a t i n g the husband's alimony 

o b l i g a t i o n i n accordance w i t h t h i s c o u r t ' s i n s t r u c t i o n s i n 

K r e i t z b e r g . The judgment on remand i n d i c a t e d t h a t a l l 

p r o v i s i o n s of the November 19, 2010, judgment were 

i n c o r p o r a t e d i n t o t h a t judgment, w i t h the e x c e p t i o n t h a t the 
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t r i a l c o u r t awarded the w i f e $1,310.50 i n monthly p e r i o d i c 

a limony and awarded the w i f e an a d d i t i o n a l $84,000 p r o p e r t y 

s e t t l e m e n t . On March 7, 2012, the husband f i l e d a motion t o 

a l t e r , amend, or v a c a t e the t r i a l c o u r t ' s judgment; t h a t same 

day the husband f i l e d an amended postjudgment motion. On May 

14, 2012, the t r i a l c o u r t e n t e r e d an o r d e r d e n y ing the 

husband's motion f o r an a c c o u n t i n g ; t h a t same day the t r i a l 

c o u r t d e n i e d the husband's postjudgment motion and amended 

postjudgment motion. The husband t i m e l y a p pealed the t r i a l 

c o u r t ' s March 1, 2012, judgment t o t h i s c o u r t on June 19, 

2012. 

In t h i s a p p e a l , the husband contends t h a t the t r i a l 

c o u r t e r r e d i n d i v i d i n g the p a r t i e s ' m a r i t a l p r o p e r t y and 

awarding the w i f e alimony on remand because, he says, the 

t r i a l c o u r t ' s p r o p e r t y d i v i s i o n i s i n e q u i t a b l e and the t r i a l 

c o u r t i m p r o p e r l y c o n s i d e r e d h i s s e p a r a t e e s t a t e i n f a s h i o n i n g 

i t s p r o p e r t y d i v i s i o n and award of alimony. S p e c i f i c a l l y , he 

argues t h a t comments c o n t a i n e d i n the r e c o r d on a p p e a l 

i n d i c a t e the t r i a l c o u r t c o n s i d e r e d h i s s e p a r a t e e s t a t e i n 

" d e t e r m i n i n g b o t h the amount of alimony and the p r o p e r t y 
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d i v i s i o n " and t h a t he would be f o r c e d t o l i q u i d a t e a s s e t s of 

h i s s e p a r a t e e s t a t e t o pay the amounts awarded t o the w i f e . 

"Our s t a n d a r d of r e v i e w r e g a r d i n g a p r o p e r t y 
d i v i s i o n and an award of p e r i o d i c a l i m o n y i s w e l l 
s e t t l e d . 

"'When the t r i a l c o u r t f a s h i o n s a p r o p e r t y 
d i v i s i o n f o l l o w i n g the p r e s e n t a t i o n of ore 
tenus e v i d e n c e , i t s judgment as t o t h a t 
e v i d e n c e i s presumed c o r r e c t on a p p e a l and 
w i l l not be r e v e r s e d absent a showing t h a t 
the t r i a l c o u r t exceeded i t s d i s c r e t i o n or 
t h a t i t s d e c i s i o n i s p l a i n l y and p a l p a b l y 
wrong. Roberts v. R o b e r t s , 802 So. 2d 230, 
235 ( A l a . C i v . App. 2001); P a r r i s h v.  
P a r r i s h , 617 So. 2d 1036, 1038 ( A l a . C i v . 
App. 1993); and H a l l v. Mazzone, 486 So. 2d 
408, 410 ( A l a . 1986). A p r o p e r t y d i v i s i o n 
i s r e q u i r e d t o be e q u i t a b l e , not e q u a l , and 
a d e t e r m i n a t i o n of what i s e q u i t a b l e r e s t s 
w i t h i n the broad d i s c r e t i o n of the t r i a l 
c o u r t . P a r r i s h , 617 So. 2d a t 1038.' 

"Stone v. Stone, 26 So. 3d 1232, 1236 ( A l a . C i v . 
App. 200 9 ) . 

"'The i s s u e s of p r o p e r t y d i v i s i o n and 
alimony are i n t e r r e l a t e d , and they must be 
c o n s i d e r e d t o g e t h e r . A l b e r t s o n v. 
A l b e r t s o n , 678 So. 2d 118 ( A l a . C i v . App. 
1 9 9 [ 5 ] ) . A p r o p e r t y d i v i s i o n i s not 
r e q u i r e d t o be e q u a l , but i t must be 
e q u i t a b l e . Golden v. Golden, 681 So. 2d 605 
( A l a . C i v . App. 1996). In f a s h i o n i n g a 
p r o p e r t y d i v i s i o n and an award of alimony, 
the t r i a l c o u r t must c o n s i d e r f a c t o r s such 
as the e a r n i n g c a p a c i t i e s of the p a r t i e s ; 
t h e i r f u t u r e p r o s p e c t s ; t h e i r ages and 
h e a l t h ; the l e n g t h of the p a r t i e s ' 
m a r r i a g e ; and the s o u r c e , v a l u e , and type 
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of m a r i t a l p r o p e r t y . Robinson v. Robinson, 
[795 So. 2d 729 ( A l a . C i v . App. 2 0 0 1 ) ] ; 
L u t z v. L u t z , 485 So. 2d 1174 ( A l a . C i v . 
App. 1986). In a d d i t i o n , the t r i a l c o u r t 
may a l s o c o n s i d e r the conduct of the 
p a r t i e s w i t h r e g a r d t o the breakdown of the 
m a r r i a g e .... Ex p a r t e Drummond, 785 So. 2d 
358 ( A l a . 2000); M y r i c k v. M y r i c k , 714 So. 
2d 311 ( A l a . C i v . App. 1998); L u t z v. L u t z , 
s u p r a . ' 

"Pate v. Pate, 849 So. 2d 972, 976 ( A l a . C i v . App. 
2002) ." 

Spuhl v. S p u h l , [Ms. 2111096, January 11, 2013], So. 3d 

, ( A l a . C i v . App. 2013). 

The husband contends t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n d i v i d i n g the p a r t i e s ' m a r i t a l p r o p e r t y on 

remand. S p e c i f i c a l l y , he a s s e r t s t h a t the a d d i t i o n a l $84,000 

award t o the w i f e renders the p r o p e r t y d i v i s i o n i n e q u i t a b l e 

because, he says, he would have t o l i q u i d a t e a s s e t s of h i s 

s e p a r a t e e s t a t e t o pay the a d d i t i o n a l $84,000 and the 

$1,310.50 monthly p e r i o d i c - a l i m o n y award. We d i s a g r e e . 

The ore tenus e v i d e n c e i n d i c a t e d t h a t the m a r i t a l 

p r o p e r t y c o n s i s t e d of the m a r i t a l r e s i d e n c e , the p a r t i e s ' 

p e r s o n a l p r o p e r t y , a 2003 S a t u r n a u t o m o b i l e , a s c o o t e r , a 

rowboat w i t h a motor worth a p p r o x i m a t e l y $1,000, a 1978 

C a t a l i n a s a i l b o a t worth a p p r o x i m a t e l y $2,000-$3,000, a j o i n t 
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money-market account w i t h a v a l u e of $210, 000, and a j o i n t 

c h e c k i n g account w i t h a b a l a n c e of a p p r o x i m a t e l y $1,300. 

Moreover, each p a r t y had an i n d i v i d u a l r e t i r e m e n t account 

("IRA") v a l u e d a t a p p r o x i m a t e l y $36,000. 1 

In t h i s case, the husband was awarded h i s IRA, the 

s c o o t e r , the rowboat, the 1978 C a t a l i n a s a i l b o a t , h a l f of the 

funds i n the p a r t i e s ' j o i n t money-market account, h a l f of the 

funds i n the p a r t i e s ' j o i n t - c h e c k i n g account, and the m a r i t a l 

r e s i d e n c e . Based on the t e s t i m o n y r e g a r d i n g the v a l u e of the 

p a r t i e s ' m a r i t a l p r o p e r t y and the t r i a l c o u r t ' s f i n d i n g s 

r e g a r d i n g the v a l u e of the m a r i t a l r e s i d e n c e , 2 the husband 

r e c e i v e d an award of a p p r o x i m a t e l y $392,650. 3 However, the 

husband was r e q u i r e d t o pay the w i f e $160,550 as her p o r t i o n 

of the e q u i t y i n the m a r i t a l r e s i d e n c e ; t h u s , the husband's 

1We note t h a t the t r i a l c o u r t ' s November 19, 2010, 
judgment o r d e r e d the husband t o pay the w i f e $757.69 i n o r d e r 
to e q u a l i z e the p a r t i e s ' IRAs. T h i s p r o v i s i o n was 
i n c o r p o r a t e d i n t o the March 1, 2012, judgment, and, t h u s , the 
r e c o r d i n d i c a t e s t h a t b o t h the husband and the w i f e had an IRA 
w i t h an approximate v a l u e of $36,000. 

2The t r i a l c o u r t ' s November 19, 2010, judgment c o n t a i n e d 
a f i n d i n g t h a t the m a r i t a l r e s i d e n c e had a v a l u e of $247,000. 
The t r i a l c o u r t ' s March 1, 2012, judgment i n c o r p o r a t e d t h a t 
f i n d i n g . 

3 T h i s amount does not i n c l u d e the husband's s e p a r a t e 
e s t a t e v a l u e d a t a p p r o x i m a t e l y $1,000,000. 
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net award had a v a l u e of a p p r o x i m a t e l y $232,100. 4 The w i f e 

was awarded $160,550 as her p o r t i o n of the e q u i t y i n the 

m a r i t a l r e s i d e n c e , her IRA, the $84,000 p r o p e r t y award, the 

2003 S a t u r n a u t o m o b i l e , h a l f of the funds i n the p a r t i e s ' 

j o i n t money-market account, and h a l f of the funds i n the 

p a r t i e s ' j o i n t - c h e c k i n g a c c o u n t . 5 T h e r e f o r e , the w i f e 

4The husband's net award was computed u s i n g the v a l u e s of 
the p a r t i e s ' m a r i t a l a s s e t s as de t e r m i n e d by the t r i a l c o u r t 
i n K r e i t z b e r g , 80 So. 3d 925, as f o l l o w s : IRA of $36,000 + the 
s c o o t e r t o which no v a l u e was g i v e n + the rowboat worth 
a p p r o x i m a t e l y $1,000 + the 1978 C a t a l i n a s a i l b o a t worth 
a p p r o x i m a t e l y $3, 000 + h a l f of the funds i n the p a r t i e s ' j o i n t 
money-market account a t the time of the t r i a l , which was 
$105,000 + h a l f of the funds i n the p a r t i e s ' j o i n t - c h e c k i n g 
account a t the time of t r i a l , which was $650 + the m a r i t a l 
r e s i d e n c e d e termined t o have a v a l u e of $247,000 - the p o r t i o n 
of the w i f e ' s e q u i t y i n the m a r i t a l r e s i d e n c e i n the amount of 
$160,550 = the husband's net award of a p p r o x i m a t e l y $232,100. 

5As the t r i a l c o u r t ' s November 19, 2010, judgment n o t e s , 
the w i f e was awarded a d d i t i o n a l sums as compensation f o r her 
h a l f of moneys t h a t the husband had removed from the p a r t i e s ' 
j o i n t a c c o u n t s . Those sums are not c o n t a i n e d i n the w i f e ' s 
t o t a l award because bot h the husband and the w i f e r e c e i v e d 
e q u a l amounts of those moneys. 
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r e c e i v e d a net award of a p p r o x i m a t e l y $386,200. 6 A c c o r d i n g l y , 

the p r o p e r t y d i v i s i o n i s not w h o l l y i n e q u i t a b l e on i t s f a c e . 

A d d i t i o n a l l y , the husband was awarded a s s e t s , such as the 

m a r i t a l r e s i d e n c e , which he c o u l d e i t h e r s e l l or use as 

c o l l a t e r a l t o secure a l o a n t o pay the a d d i t i o n a l $84,000 

award t o the w i f e , w i t h o u t h a v i n g t o l i q u i d a t e any of h i s 

s e p a r a t e e s t a t e . The husband's award a l s o c o n t a i n e d s e v e r a l 

l i q u i d a s s e t s , such as h a l f of the funds i n the p a r t i e s ' 

money-market account, from which he c o u l d have p a i d the w i f e 

$84,000, a g a i n w i t h o u t h a v i n g t o r e s o r t t o the a s s e t s t h a t 

composed h i s s e p a r a t e e s t a t e or h a v i n g t o s e l l the m a r i t a l 

r e s i d e n c e . Moreover, the t r i a l c o u r t reduced the husband's 

alimony award as i n s t r u c t e d by t h i s c o u r t i n K r e i t z b e r g , which 

l e f t the husband w i t h a monthly income of $1,310.50 from which 

to pay h i s monthly expenses. Thus, we cannot agree w i t h the 

6The w i f e ' s net award was computed u s i n g the v a l u e s of the 
p a r t i e s ' m a r i t a l a s s e t s as d e termined by the t r i a l c o u r t i n 
K r e i t z b e r g , 80 So. 3d 925, as f o l l o w s : IRA of $36,000 + the 
S a t u r n automobile t o which no v a l u e was g i v e n + h a l f of the 
funds i n the p a r t i e s ' j o i n t money-market account a t the time 
of the t r i a l , which was $105,000 + h a l f of the funds i n the 
p a r t i e s ' j o i n t - c h e c k i n g account a t the time of t r i a l , which 
was $650 + the p o r t i o n of the w i f e ' s e q u i t y i n the m a r i t a l 
r e s i d e n c e i n the amount of $160,550 + $84,000 award = the 
w i f e ' s net award of a p p r o x i m a t e l y $386,200. 
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husband's c o n t e n t i o n t h a t the p r o p e r t y d i v i s i o n c o n t a i n e d i n 

the t r i a l c o u r t ' s March 1, 2012, judgment r e q u i r e d the husband 

to l i q u i d a t e a s s e t s of h i s s e p a r a t e e s t a t e . 

Moreover, based on the ore tenus t e s t i m o n y p r e s e n t e d , the 

t r i a l c o u r t d e termined t h a t the husband was a t f a u l t f o r the 

breakdown of the m a r r i a g e due t o h i s p h y s i c a l and e m o t i o n a l 

abuse of the w i f e . The t e s t i m o n y a l s o i n d i c a t e d t h a t the 

p a r t i e s had been m a r r i e d f o r n e a r l y 35 y e a r s , t h a t the w i f e 

had s u f f e r e d from s e r i o u s h e a l t h i s s u e s i n the years 

p r o c e e d i n g the d i v o r c e , and t h a t each p a r t y had reached the 

age of r e t i r e m e n t . A c c o r d i n g l y , based on the ore tenus 

e v i d e n c e p r e s e n t e d r e g a r d i n g the f a c t o r s the t r i a l c o u r t was 

to c o n s i d e r i n d i v i d i n g the p a r t i e s ' m a r i t a l p r o p e r t y , see  

Golden v. Golden, 681 So. 2d 605, 608 ( A l a . C i v . App. 1996), 

a l o n g w i t h the t e s t i m o n y i n d i c a t i n g the r e l a t i v e v a l u e of b o t h 

the husband's and the w i f e ' s net awards, we cannot conclude 

t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n d i v i d i n g the 

p a r t i e s ' m a r i t a l p r o p e r t y . 

Next, the husband argues t h a t the t r i a l c o u r t e r r e d t o 

r e v e r s a l i n f a s h i o n i n g i t s p r o p e r t y d i v i s i o n because, he says, 

the r e c o r d i n d i c a t e s t h a t the t r i a l c o u r t i m p e r m i s s i b l y 
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c o n s i d e r e d the husband's s e p a r a t e e s t a t e . The t r i a l c o u r t 

d e t ermined t h a t the husband's ExxonMobil s t o c k and any of h i s 

i n h e r i t a n c e was p a r t of the husband's s e p a r a t e e s t a t e p u r s u a n t 

t o § 30-2-51(a), A l a . Code 1975, i n b o t h i t s November 19, 

2010, judgment and i t s March 1, 2012, judgment. Moreover, the 

t r i a l c o u r t s t a t e d on the r e c o r d t h a t i t d i d not c o n s i d e r the 

husband's s e p a r a t e e s t a t e as an a s s e t t h a t i t was a b l e t o 

award t o the w i f e b u t, i n s t e a d , t h a t i t b a l a n c e d the e q u i t i e s 

between the p a r t i e s on remand as a r e s u l t of t h i s c o u r t ' s 

r e v e r s a l of i t s o r i g i n a l award of alimony t o the w i f e . 

S p e c i f i c a l l y , the t r i a l c o u r t s t a t e d : 

"While I u n d e r s t a n d t h a t [the husband]'s Exxon 
s t o c k i s c o m p l e t e l y owned by him and I c a n ' t take 
t h a t i n t o c o n s i d e r a t i o n a t a l l i n the award and I am 
not and I have not, the f a c t t h a t t h a t may be the 
o n l y way he can pay [the w i f e ] because he e i t h e r 
doesn't want t o s e l l the house or whatever reason, 
t o me i s i r r e l e v a n t . Because my award i s based 
s t r i c t l y out of the a s s e t s t h a t the p a r t i e s had a t 
the time of the d i v o r c e . The v a l u e of the home, the 
money i n the j o i n t money market account, the money 
i n the c h e c k i n g account. So anyway w i t h t h a t s a i d 
when I re a d the — when I re a d the r u l i n g of the 
A p p e l l a t e Court I re a d i t t o mean t h a t w h i l e I based 
my p r o p e r t y d i v i s i o n the award t o [the w i f e ] a 
c e r t a i n amount of money i n the m a r i t a l e s t a t e based 
on her h a v i n g a s u f f i c i e n t amount per month t o l i v e 
on, t h a t i f I take away some of t h a t then I have the 
a b i l i t y t o r e s t r u c t u r e the p r o p e r t y s e t t l e m e n t i n a 
way t h a t I b e l i e v e accommodates the i n t e n t of my 
o r d e r . Not c i r c u m v e n t i n g or not t r y i n g t o s k i r t 
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around the alimony the r u l e s r e g a r d i n g the Exxon 
s t o c k or the r e t i r e m e n t . But c e r t a i n l y i f I b e l i e v e d 
t h a t [the w i f e ] based on the f a c t s and c i r c u m s t a n c e s 
i n t h i s case s h o u l d be p r o v i d e d from the m a r i t a l 
a s s e t s s u f f i c i e n t money t o meet her needs based on 
the c i r c u m s t a n c e , then I b e l i e v e they have — get 
s p e c i f i c a l l y i n s t r u c t e d me t h a t t h a t i s my duty 
today i s t o r e a d j u s t those e q u i t i e s t o make sure 
t h a t o c c u r s . 

"  

"I'm g o i n g t o make her an a d d i t i o n a l award of 
p r o p e r t y s e t t l e m e n t t h a t may come from the s a l e of 
the home or from the funds i n money market and 
c h e c k i n g account i n the amount of $84,000." 

A d d i t i o n a l l y , a t the h e a r i n g r e g a r d i n g the husband's 

postjudgment motion and amended postjudgment motion, the t r i a l 

c o u r t f u r t h e r s t a t e d : 

" I d i d hours and hours of f i n a n c i a l c a l c u l a t i o n s 
i n t h i s case, and I came up w i t h an amount t h a t I 
f e l t was e q u i t a b l e t o [the w i f e ] , t h a t d i d not 
invade the s e p a r a t e p r o p e r t y i n the s e p a r a t e e s t a t e 
of [the husband] t h a t would ensure t h a t she was 
c a r e d f o r , a t l e a s t , s u f f i c i e n t l y . I s t i l l don't 
b e l i e v e i t was enough t o p r o v i d e her the same 
q u a l i t y of l i f e , but I t r i e d my b e s t t o do what I 
c o u l d under the parameters t h a t I was g i v e n by the 
C ourt of C i v i l A p p e a l s . And t h a t i s the number t h a t 
I f e l t c r e a t e d an e q u i t a b l e d i v i s i o n of p r o p e r t y i n 
t h i s case. And I l i m i t e d my a limony award t o e x a c t l y 
what the C o u r t of C i v i l Appeals t o l d me t h a t I 
c o u l d , so t h a t w i l l s t a n d . " 

Thus, i n c o n t r a s t t o the husband's a s s e r t i o n s i n h i s a p p e l l a t e 

b r i e f , the t r i a l c o u r t e x p l i c i t l y s t a t e d t h a t i t had not 
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c o n s i d e r e d the husband's s e p a r a t e e s t a t e i n f a s h i o n i n g i t s 

p r o p e r t y award. A d d i t i o n a l l y , the t r i a l c o u r t c o r r e c t l y noted 

t h a t i t was a l l o w e d t o b a l a n c e the e q u i t i e s on remand t o 

account f o r the lower p e r i o d i c - a l i m o n y award t o the w i f e . 

T h e r e f o r e , due t o the comments c o n t a i n e d i n the r e c o r d on 

a p p e a l a l o n g w i t h the d i s c r e t i o n a f f o r d e d the t r i a l c o u r t i n 

d i v i d i n g the p a r t i e s ' m a r i t a l p r o p e r t y and awarding alimony, 

we cannot conclude t h a t the t r i a l c o u r t ' s judgment i s due t o 

be r e v e r s e d on the b a s i s t h a t the t r i a l c o u r t i m p e r m i s s i b l y 

c o n s i d e r e d the husband's s e p a r a t e e s t a t e i n f a s h i o n i n g i t s 

award on remand because the r e c o r d does not s u p p o r t such a 

c o n c l u s i o n . 

A c c o r d i n g l y , because "'[a] p r o p e r t y d i v i s i o n does not 

have t o be e q u a l i n o r d e r t o be e q u i t a b l e based on the 

p a r t i c u l a r f a c t s of each case, '" Harmon v. Harmon, 928 So. 2d 

295, 298 ( A l a . C i v . App. 2 0 0 5 ) ( q u o t i n g Baggett v. B a g g e t t , 855 

So. 2d 556, 559 ( A l a . C i v . App. 2003)), and because "'a 

d e t e r m i n a t i o n of what i s e q u i t a b l e r e s t s w i t h i n the sound 

d i s c r e t i o n of the t r i a l c o u r t , ' " i d . , we cannot conclude t h a t 

the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n d i v i d i n g the 

p a r t i e s ' m a r i t a l p r o p e r t y and awarding the w i f e alimony on 
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remand under the f a c t s p r e s e n t e d i n t h i s case. T h e r e f o r e , we 

a f f i r m the t r i a l c o u r t ' s March 1, 2012, judgment i n s o f a r as i t 

d i v i d e d the p a r t i e s ' m a r i t a l p r o p e r t y and awarded the w i f e 

$1,310.50 i n monthly p e r i o d i c alimony. 

I I . The Contempt App e a l (Appeal No. 2111066) 

Du r i n g the pendency of the a p p e a l i n K r e i t z b e r g , the w i f e 

f i l e d a p e t i t i o n f o r contempt on January 3, 2011, a l l e g i n g 

t h a t the husband had f a i l e d t o pay alimony as r e q u i r e d i n the 

t r i a l c o u r t ' s November 19, 2010, judgment. In her contempt 

p e t i t i o n , the w i f e a l s o r e q u e s t e d t h a t the husband be h e l d 

r e s p o n s i b l e f o r p a y i n g the a t t o r n e y f e e s she had i n c u r r e d as 

a r e s u l t of the p e t i t i o n . On F e b r u a r y 2, 2011, the husband 

answered the w i f e ' s p e t i t i o n f o r contempt. The husband a l s o 

f i l e d a c o u n t e r c l a i m r e q u e s t i n g a r e d u c t i o n i n the amount of 

p e r i o d i c alimony, a l l e g i n g t h a t he was unable t o pay the 

$2,500 monthly amount. The w i f e i n i t i a t e d d i s c o v e r y . 

On F e b r u a r y 11, 2011, the w i f e f i l e d a motion t o d i s m i s s 

the husband's c o u n t e r c l a i m . On A p r i l 20, 2011, the w i f e f i l e d 

a motion t o compel answers t o her d i s c o v e r y r e q u e s t s i n the 

contempt a c t i o n . Subsequently, the husband f i l e d a motion 

s t y l e d as a "motion t o s t a y and/or f o r the t r i a l c o u r t t o 
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r e c u s e . " In t h a t motion, he r e q u e s t e d t h a t the t r i a l judge 

recuse h e r s e l f because, he a l l e g e d , she had shown b i a s a g a i n s t 

the husband i n the d i v o r c e a c t i o n , and he a l s o r e q u e s t e d t h a t 

the contempt a c t i o n be s t a y e d u n t i l t h i s c o u r t i s s u e d a r u l i n g 

r e g a r d i n g the husband's pending a p p e a l of the t r i a l c o u r t ' s 

November 19, 2010, judgment. The w i f e opposed t h a t motion and 

a g a i n r e q u e s t e d an award f o r a t t o r n e y f e e s i n c u r r e d as a 

r e s u l t of the contempt p e t i t i o n . On June 13, 2011, the t r i a l 

c o u r t e n t e r e d an o r d e r denying the w i f e ' s motion t o d i s m i s s 

the husband's c o u n t e r c l a i m . 7 On June 13, 2011, the t r i a l 

c o u r t a l s o d e n i e d the husband's motion t o s t a y and motion t o 

r e c u s e . The h e a r i n g r e g a r d i n g the w i f e ' s contempt p e t i t i o n 

was c o n t i n u e d t w i c e due t o c o n f l i c t s , on account of b o t h the 

husband and the w i f e . 

As mentioned above, on September 2, 2011, t h i s c o u r t 

r e l e a s e d K r e i t z b e r g , 80 So. 3d 925, which r e v e r s e d the t r i a l 

c o u r t ' s November 19, 2010, judgment i n s o f a r as i t had awarded 

7 I n i t s June 13, 2011, o r d e r , the t r i a l c o u r t noted t h a t , 
a l t h o u g h i t had d e n i e d the w i f e ' s motion t o d i s m i s s the 
husband's c o u n t e r c l a i m , i t had moved the husband's 
c o u n t e r c l a i m t o the a d m i n i s t r a t i v e docket because i t " l a c k [ e d ] 
j u r i s d i c t i o n t o r u l e on a m o d i f i c a t i o n of the p r e v i o u s o r d e r 
w h i l e the o r d e r i s on a p p e a l . " 
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the w i f e $2,500 i n monthly p e r i o d i c alimony and had d i v i d e d 

the p a r t i e s ' m a r i t a l p r o p e r t y ; on September 21, 2011, t h i s 

c o u r t i s s u e d i t s c e r t i f i c a t e of judgment i n K r e i t z b e r g . On 

September 22, 2011, the husband f i l e d a motion t o d i s m i s s the 

w i f e ' s contempt p e t i t i o n because, he argued, he c o u l d not be 

found i n contempt f o r f a i l i n g t o f o l l o w a judgment t h a t t h i s 

c o u r t had r e v e r s e d . On October 11, 2011, the w i f e f i l e d a 

motion f o r s a n c t i o n s based on the husband's a l l e g e d f a i l u r e t o 

respond t o d i s c o v e r y r e q u e s t s . On October 27, 2011, the w i f e 

f i l e d an answer t o the husband's " c o u n t e r c l a i m , motion f o r 

r e d u c t i o n of p e r i o d i c alimony and c l a r i f i c a t i o n of c o u r t 

o r d e r . " The t r i a l c o u r t h e l d a h e a r i n g on the pending motions 

i n the contempt a c t i o n on October 28, 2011. On March 1, 2012, 

the t r i a l c o u r t e n t e r e d o r d e r s d e n y ing the husband's motion t o 

d i s m i s s the w i f e ' s contempt p e t i t i o n and the w i f e ' s motion f o r 

s a n c t i o n s . A d d i t i o n a l l y , on March 1, 2012, the t r i a l c o u r t 

e n t e r e d an o r d e r f i n d i n g the husband t o be i n contempt, 

c a l c u l a t i n g the husband's alimony a r r e a r a g e , and awarding the 

w i f e an $8,500 a t t o r n e y f e e . 

On March 7, 2012, the husband f i l e d a motion t o a l t e r , 

amend, or v a c a t e the t r i a l c o u r t ' s judgment. On March 27, 
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2012, the w i f e f i l e d a motion t o a l t e r , amend, or v a c a t e the 

t r i a l c o u r t ' s judgment. On A p r i l 10, 2012, the husband f i l e d 

a response t o the w i f e ' s postjudgment motion. On May 14, 

2012, the t r i a l c o u r t h e l d a h e a r i n g on the p a r t i e s ' 

postjudgment motions, and, t h a t same day, the t r i a l c o u r t 

e n t e r e d an o r d e r d e n y i n g the w i f e ' s postjudgment motion and 

g r a n t i n g the husband's postjudgment motion i n p a r t and denying 

i t i n p a r t . Both p a r t i e s s t i p u l a t e d on the r e c o r d of the May 

14, 2012, h e a r i n g t o a l l o w the t r i a l c o u r t an a d d i t i o n a l 90 

days t o e n t e r a judgment a d j u d i c a t i n g a l l the p a r t i e s ' c l a i m s 

i n the contempt a c t i o n because a t the time of the e n t r y of the 

May 14, 2012, o r d e r s the t r i a l c o u r t had y e t t o determine the 

i s s u e of an a t t o r n e y - f e e award t o the w i f e . S p e c i f i c a l l y , i n 

g r a n t i n g the husband's postjudgment motion i n p a r t , the t r i a l 

c o u r t had s e t a s i d e i t s a t t o r n e y - f e e award and had o r d e r e d the 

w i f e ' s a t t o r n e y t o p r o v i d e documentation, as r e q u i r e d by 

Peebles v. M i l e y , 439 So. 2d 137 ( A l a . 1983), t o e s t a b l i s h a 

r e a s o n a b l e a t t o r n e y - f e e award. 

On June 7, 2012, the w i f e f i l e d the a f f i d a v i t of her 

a t t o r n e y , D a v i d Shepherd, w i t h the t r i a l c o u r t . The a f f i d a v i t 

s t a t e d : 
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"My name i s D a v i d P. Shepherd. I am l i c e n s e d t o 
p r a c t i c e law i n the S t a t e of Alabama and have been 
so l i c e n s e d f o r more than 33 y e a r s . A t t a c h e d as 
E x h i b i t 'A' t o t h i s A f f i d a v i t i s the time I spent 
r e g a r d i n g the above case which began on December 21, 
2010. At t r i a l , the fee of [the w i f e ] was e s t i m a t e d 
t o be E i g h t y F i v e Hundred D o l l a r s ($8500). The 
h o u r l y r a t e on t h i s case was Two Hundred F i f t y 
D o l l a r s ($250.00) per hour. The time c a l c u l a t e d 
t hrough January 23, 2012, the date of the F i n a l 
H e a r i n g was 13.6 hours f o r a t o t a l fee of $10,325. 
The time c a l c u l a t e d through the Rule 59 motions 
(5-16-12) was 46.8 hours f o r a t o t a l fee of 
$11,700." 

On June 22, 2012, the husband f i l e d a response t o the 

a t t o r n e y - f e e a f f i d a v i t , a l l e g i n g t h a t the time Shepherd had 

spent on the case was e x c e s s i v e and u r g i n g the c o u r t t o 

c o n s i d e r the i s s u e w i t h o u t h o l d i n g a h e a r i n g . On June 27, 

2012, the t r i a l c o u r t a f f i r m e d i t s p r e v i o u s award of an $8,500 

a t t o r n e y fee t o the w i f e , thus a d j u d i c a t i n g a l l the p a r t i e s ' 

c l a i m s r e g a r d i n g the contempt a c t i o n . That same day the 

husband a p p e a l e d the t r i a l c o u r t ' s judgment t o t h i s c o u r t . 

On a p p e a l , the husband argues t h a t the t r i a l c o u r t l a c k e d 

the a u t h o r i t y t o c o n s i d e r the w i f e ' s p e t i t i o n s e e k i n g t o h o l d 

him i n contempt f o r h i s f a i l u r e t o pay her $2,500 per month i n 

a limony pending the a p p e a l of the d i v o r c e judgment. He 

contends t h a t the t r i a l c o u r t c o u l d not h o l d him i n contempt 

of the o r i g i n a l November 19, 2010, judgment because, he says, 
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t h a t judgment had been r e v e r s e d and was no l o n g e r e f f e c t i v e . 

He f u r t h e r argues t h a t the t r i a l c o u r t c o u l d not have h e l d him 

i n contempt f o r f a i l i n g t o pay the amount of alimony awarded 

i n the judgment on remand because, he says, t h a t judgment was 

not i n e x i s t e n c e u n t i l the same date the t r i a l c o u r t found him 

i n contempt. The husband i s i n c o r r e c t . 

F i r s t , we note t h a t the husband f a i l e d t o secure a 

supersedeas bond w h i l e h i s a p p e a l of the November 19, 2010, 

judgment was pending. A l t h o u g h the r e c o r d r e f l e c t s t h a t he 

r e q u e s t e d t h a t the t r i a l c o u r t s e t a supersedeas bond, the 

t r i a l c o u r t d e n i e d t h a t r e q u e s t . The husband f a i l e d t o 

r e q u e s t t h a t t h i s c o u r t s e t a supersedeas bond p u r s u a n t t o 

Rule 8, A l a . R. App. P. Because he had not s e c u r e d a 

supersedeas bond, the husband was r e q u i r e d t o pay the $2,500 

monthly alimony payment t o the w i f e d u r i n g the pendency of the 

a p p e a l . See Ryan v. Ryan, 267 A l a . 677, 682, 104 So. 2d 700, 

704 (1958). H i s f a i l u r e t o do so was, as determined by the 

t r i a l c o u r t , w i l l f u l contempt. 

We agree w i t h the husband t h a t " [ t ] h e r e v e r s a l of a 

judgment, or a p a r t t h e r e o f , w h o l l y annuls i t , or the p a r t of 

i t , as i f i t never e x i s t e d , " and t h a t " [ a ] n o t h e r judgment 
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rend e r e d by a c o u r t w i t h j u r i s d i c t i o n must t h e r e a f t e r r e p l a c e 

[the r e v e r s e d judgment]." S h i r l e y v. S h i r l e y , 361 So. 2d 590, 

591 ( A l a . C i v . App. 1978) . However, our agreement w i t h the 

husband ends t h e r e . In K r e i t z b e r g , we r e v e r s e d the t r i a l 

c o u r t ' s November 19, 2010, judgment i n s o f a r as i t awarded the 

w i f e $2,500 per month i n alimony, and we i n s t r u c t e d the t r i a l 

c o u r t , on remand, t o reduce the amount of alimony awarded t o 

the w i f e and t o a d j u s t the p r o p e r t y d i v i s i o n as i t saw f i t t o 

b a l a n c e the e q u i t i e s of the p a r t i e s . K r e i t z b e r g , 80 So. 3d a t 

935. Our o p i n i o n , which r e p l a c e d the t r i a l c o u r t ' s judgment 

i n s o f a r as i t awarded the w i f e $2,500 per month i n alimony, 

r e q u i r e d the t r i a l c o u r t t o r e d e t e r m i n e the amount of alimony 

to be awarded the w i f e . Our o p i n i o n d i d not e n t i r e l y a b s o l v e 

the husband of h i s o b l i g a t i o n t o pay the w i f e a l i m o n y , i t 

merely r e q u i r e d t h a t the amount of t h a t o b l i g a t i o n be reduced. 

Thus, our r e v e r s a l of the $2,500 monthly alimony o b l i g a t i o n i n 

K r e i t z b e r g d i d not, as the husband contends, serve t o remove 

the b a s i s f o r h o l d i n g him i n contempt. 

Furthermore, i n s o f a r as the husband contends t h a t the 

t r i a l c o u r t l o s t a u t h o r i t y t o c o n s i d e r the contempt p e t i t i o n 

due t o the t i m i n g of the h e a r i n g , we d i s a g r e e . To a l l o w the 
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t i m i n g of a t r i a l c o u r t ' s h e a r i n g r e g a r d i n g a p e t i t i o n f o r 

contempt t o impact a t r i a l c o u r t ' s a u t h o r i t y t o e n f o r c e i t s 

judgment would be c o n t r a r y t o the law and a p a r t y ' s r i g h t t o 

f i l e a motion f o r contempt. I t i s w e l l s e t t l e d t h a t "[a] 

t r i a l c o u r t has the i n h e r e n t power t o e n f o r c e i t s judgments 

'and t o make such o r d e r s and i s s u e such p r o c e s s as may be 

n e c e s s a r y t o render [the judgments] e f f e c t i v e . ' D i a l v.  

Morgan, 515 So. 2d 14, 15 ( A l a . C i v . App. 1987); see a l s o K i n g  

v. K i n g , 636 So. 2d 1249, 1254 ( A l a . C i v . App. 1994)." Goetsch  

v. Goetsch, 990 So. 2d 403, 413 ( A l a . C i v . App. 2008). I t i s 

a l s o w e l l s e t t l e d t h a t a p a r t y may f i l e a p e t i t i o n f o r 

contempt d u r i n g the pendency of an a p p e a l because by f i l i n g a 

p e t i t i o n f o r contempt a p a r t y i n i t i a t e s a " ' s e p a r a t e and 

independent p r o c e e d i n g ' " from the u n d e r l y i n g a c t i o n t h a t i s 

b e i n g appealed. W i l c o x e n v. W i l c o x e n , 907 So. 2d 447, 449 n.1 

( A l a . C i v . App. 2005) ( q u o t i n g O p i n i o n of the C l e r k No. 25, 

381 So. 2d 58, 59 ( A l a . 1980)). A l l o w i n g the t i m i n g of a 

h e a r i n g r e g a r d i n g a contempt p e t i t i o n t o d i c t a t e a t r i a l 

c o u r t ' s a u t h o r i t y t o d e c i d e the p e t i t i o n would be a r b i t r a r y 

and would p r o v i d e an i n c e n t i v e f o r a p a r t y t o d e l a y a contempt 

h e a r i n g s h o u l d i t be t o h i s or her p o t e n t i a l advantage. Thus, 
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we conclude t h a t the t r i a l c o u r t had the a u t h o r i t y t o c o n s i d e r 

the w i f e ' s contempt p e t i t i o n d e s p i t e the f a c t t h a t the h e a r i n g 

was h e l d a f t e r the i s s u a n c e of our September 21, 2011, 

c e r t i f i c a t e of judgment as t o our o p i n i o n r e v e r s i n g the t r i a l 

c o u r t ' s November 19, 2010, judgment. 

S i m i l a r l y , we cannot conclude t h a t the t r i a l c o u r t l a c k e d 

the a b i l i t y t o c a l c u l a t e the husband's a r r e a r a g e of alimony 

based on the amount of alimony i t awarded i n the March 1, 

2012, judgment, which i t e n t e r e d i n compliance w i t h our remand 

i n s t r u c t i o n s . The t r i a l c o u r t d e termined t h a t the husband was 

i n contempt f o r f a i l i n g t o pay alimony pending the a p p e a l . 

The t r i a l c o u r t c o u l d not have c a l c u l a t e d the husband's 

a r r e a r a g e based on the $2,500-per-month alimony o b l i g a t i o n 

t h a t t h i s c o u r t had r e v e r s e d . I n s t e a d , the t r i a l c o u r t , i n 

compliance w i t h our remand i n s t r u c t i o n s , d e t ermined an 

a p p r o p r i a t e amount of monthly alimony -- $1,310.50. Based on 

t h a t reduced amount of alimony, the t r i a l c o u r t p r o p e r l y 

computed the husband's a r r e a r a g e . A l t h o u g h our i n s t r u c t i o n s 

on remand i n K r e i t z b e r g d i d not contemplate c a l c u l a t i o n of an 

a limony a r r e a r a g e , we t h i n k i t i m p l i c i t i n r e v e r s a l s of t h i s 

n a t u r e t h a t the judgment on remand i n s t i t u t i n g an a limony 
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o b l i g a t i o n i n compliance w i t h the remand i n s t r u c t i o n s of t h i s 

c o u r t s h o u l d be a p p l i e d r e t r o a c t i v e l y t o the date of the 

judgment t h i s c o u r t r e v e r s e d . See F o s t e r v. F o s t e r , 733 So. 

2d 454, 455 ( A l a . C i v . App. 1999) ( h o l d i n g t h a t a 

c h i l d - s u p p o r t o r d e r e n t e r e d i n compliance w i t h remand 

i n s t r u c t i o n s from t h i s c o u r t s h o u l d be r e t r o a c t i v e t o the date 

of the d i v o r c e judgment r e v e r s e d by t h i s c o u r t ) ; Ex p a r t e  

McWhorter, 716 So. 2d 720, 722 ( A l a . C i v . App. 1998) (same); 

see a l s o Smith v. Smith, 928 So. 2d 287, 294 ( A l a . C i v . App. 

2005) ( r e c o g n i z i n g t h a t a p a r t y who pays alimony p u r s u a n t t o 

judgment t h a t i s l a t e r r e v e r s e d on t h a t i s s u e may be e n t i t l e d 

t o reimbursement f o r the overpayment); Woolwine v. Woolwine, 

549 So. 2d 512, 514 ( A l a . C i v . App. 1989) (same). We f i n d no 

e r r o r on the p a r t of the t r i a l c o u r t i n h o l d i n g the husband i n 

contempt f o r f a i l i n g t o pay alimony pending the a p p e a l or i n 

c a l c u l a t i n g the husband's a r r e a r a g e based on the reduced 

amount of alimony the t r i a l c o u r t awarded i n i t s March 1, 

2012, judgment on remand. 

A l t e r n a t i v e l y , the husband argues t h a t , even i f the t r i a l 

c o u r t had the a u t h o r i t y t o f i n d him i n contempt of the 

November 19, 2010, judgment a f t e r t h i s c o u r t ' s r e v e r s a l of 
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t h a t judgment, the t r i a l c o u r t exceeded i t s d i s c r e t i o n i n 

f i n d i n g the husband t o be i n contempt of the November 19, 

2010, judgment. 

We r e v i e w the t r i a l c o u r t ' s f i n d i n g of c i v i l contempt 

under the f o l l o w i n g w e l l - s e t t l e d s t a n d a r d of re v i e w . 

"The i s s u e whether t o h o l d a p a r t y i n contempt 
i s s o l e l y w i t h i n the d i s c r e t i o n of the t r i a l c o u r t , 
and a t r i a l c o u r t ' s contempt d e t e r m i n a t i o n w i l l not 
be r e v e r s e d on appea l absent a showing t h a t the 
t r i a l c o u r t a c t e d o u t s i d e i t s d i s c r e t i o n or t h a t i t s 
judgment i s not s u p p o r t e d by the e v i d e n c e . Brown v.  
Brown, 960 So. 2d 712, 716 ( A l a . C i v . App. 2006) 
( a f f i r m i n g a t r i a l c o u r t ' s d e c i s i o n not t o h o l d a 
p a r e n t i n contempt f o r f a i l u r e t o pay c h i l d s u p p o r t 
when the p a r e n t t e s t i f i e d t h a t he had deducted from 
h i s monthly c h i l d - s u p p o r t payment the amount he had 
expended t o buy c l o t h e s f o r the c h i l d r e n ) . " 

Poh v. Poh, 64 So. 3d 49, 61 ( A l a . C i v . App. 2010) . 

"Rule 70A, A l a . R. C i v . P., has governed contempt 
p r o c e e d i n g s i n c i v i l a c t i o n s s i n c e J u l y 11, 1994. 
Rule 70A(a)(2)(D) d e f i n e s ' c i v i l contempt' as a d e f i n e s 
w i l l f u l , c o n t i n u i n g f a i l u r e or r e f u s a l of any 

pers o n t o comply w i t h a c o u r t ' s l a w f u l w r i t , 
subpoena, p r o c e s s , o r d e r , r u l e , or command t h a t by 
i t s n a t u r e i s s t i l l c a p able of b e i n g c o m p l i e d 
w i t h . ' " 

Stamm v. Stamm, 922 So. 2d 920, 924 ( A l a . C i v . App. 2004) . 

Moreover, i n o r d e r t o h o l d a p a r t y i n contempt under Rule 

7 0 A ( a ) ( 2 ) ( D ) , the t r i a l c o u r t must f i n d t h a t the p a r t y 
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w i l l f u l l y f a i l e d or r e f u s e d t o comply w i t h a c o u r t o r d e r . See  

T.L.D. v. C.G., 849 So. 2d 200, 205 ( A l a . C i v . App. 2002). 

The husband contends t h a t the t r i a l c o u r t exceeded i t s 

d i s c r e t i o n i n h o l d i n g him i n contempt because, he says, the 

t e s t i m o n y i n d i c a t e d t h a t the w i f e had removed and g a r n i s h e d 

funds from the p a r t i e s ' j o i n t accounts d u r i n g the pendency of 

the a p p e a l and, t h u s , he a s s e r t s , the w i f e ' s t a k i n g of those 

j o i n t funds " o f f s e t h i s alimony o b l i g a t i o n " and, t h e r e f o r e , 

s h o u l d s e r v e t o p r e v e n t a f i n d i n g of contempt d e s p i t e h i s 

a d m i t t e d f a i l u r e t o pay alimony. In t h i s case, the t r i a l 

c o u r t c o n s i d e r e d e x t e n s i v e t e s t i m o n y and arguments of c o u n s e l 

r e g a r d i n g what funds the w i f e had removed from the p a r t i e s ' 

j o i n t a c c o u n t s , on what dates the w i f e had removed those 

funds, and what funds the w i f e had been awarded p u r s u a n t t o 

the t r i a l c o u r t ' s judgments b e f o r e c o n c l u d i n g t h a t , even under 

the reduced monthly p e r i o d i c - a l i m o n y award of $1,310.50, the 

husband was i n a r r e a r s as t o h i s alimony o b l i g a t i o n i n the 

amount of $1,258.82. In making i t s c a l c u l a t i o n s , the t r i a l 

c o u r t d i d o f f s e t the husband's alimony a r r e a r a g e by the amount 

of c e r t a i n funds the w i f e had removed from the p a r t i e s ' 

a c c o u n t s . The husband does not c o n t e s t the amount of the 
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a r r e a r a g e or the t r i a l c o u r t ' s f i n d i n g t h a t he was i n a r r e a r s 

on a p p e a l . 

We cannot agree t h a t the husband was not i n contempt f o r 

f a i l i n g t o pay the w i f e the $2,500 per month i n alimony he 

owed under the November 19, 2010, judgment because the r e c o r d 

i n d i c a t e s t h a t the w i f e was c o m p e l l e d t o g a r n i s h funds and 

remove funds from the p a r t i e s ' j o i n t accounts t o fund her 

l i v i n g expenses. We are not persuaded by the husband's 

argument t h a t the w i f e ' s a c t i o n s t aken i n response t o h i s 

contemptuous f a i l u r e t o pay alimony s h o u l d excuse him from 

b e i n g found i n contempt. Moreover, the t r i a l c o u r t s t a t e d on 

the r e c o r d t h a t i t found the husband's a c t i o n s i n f a i l i n g t o 

pay the w i f e any amount of alimony d u r i n g the pendency of the 

a p p e a l t o be b o t h contemptuous and "almost u n c o n s c i o n a b l e . " 

Thus, the husband's argument t h a t the w i f e ' s t a k i n g and 

garnishment of j o i n t funds a b s o l v e d h i s w i l l f u l f a i l u r e t o pay 

her alimony l a c k s m e r i t or s u p p o r t i n law. 

A c c o r d i n g l y , we cannot conclude t h a t the t r i a l c o u r t 

exceeded i t s d i s c r e t i o n by d e t e r m i n i n g t h a t the husband had 

w i l l f u l l y f a i l e d or r e f u s e d t o pay the w i f e alimony d u r i n g the 

pendency of the a p p e a l as o r d e r e d i n the t r i a l c o u r t ' s 
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November 19, 2010, judgment. The husband t e s t i f i e d t h a t he 

had not p a i d any amount of a l i m o n y because, he s a i d , he d i d 

not t h i n k t h a t the t r i a l c o u r t ' s November 19, 2010, o r d e r was 

l e g a l . Moreover, a l t h o u g h the husband had r e q u e s t e d t h a t the 

t r i a l c o u r t s e t a supersedeas bond and the t r i a l c o u r t d e n i e d 

t h a t r e q u e s t , the husband d i d not a p p e a l the d e n i a l of t h a t 

r e q u e s t t o t h i s c o u r t or r e q u e s t t h a t t h i s c o u r t s e t a 

supersedeas bond p u r s u a n t t o Rule 8, A l a . R. App. P. Thus, 

the husband was o b l i g a t e d t o pay the w i f e alimony as o r d e r e d 

under the November 19, 2010, judgment d u r i n g the pendency of 

t h a t a p p e a l . T h e r e f o r e , the ore tenus e v i d e n c e s u p p o r t s the 

t r i a l c o u r t ' s c o n c l u s i o n t h a t the husband had w i l l f u l l y f a i l e d 

t o pay the w i f e alimony as o r d e r e d i n the t r i a l c o u r t ' s 

November 19, 2010, judgment d u r i n g the pendency of the a p p e a l 

i n K r e i t z b e r g . 8 

8We note t h a t , a l t h o u g h the t r i a l c o u r t ' s June 13, 2011, 
o r d e r s t a t e d t h a t i t had moved the husband's c o u n t e r c l a i m 
s e e k i n g a m o d i f i c a t i o n of h i s alimony award t o the 
a d m i n i s t r a t i v e docket due t o the t r i a l c o u r t ' s l a c k of 
j u r i s d i c t i o n over the c o u n t e r c l a i m a t t h a t time (see note 7, 
s u p r a ) , the t r i a l c o u r t c o n s i d e r e d the husband's c o u n t e r c l a i m 
a t the May 14, 2012, h e a r i n g because the t r i a l c o u r t had been 
r e i n v e s t e d w i t h j u r i s d i c t i o n over the a c t i o n due t o t h i s 
c o u r t ' s i s s u a n c e of i t s c e r t i f i c a t e of judgment i n K r e i t z b e r g 
on September 21, 2011. On remand, the t r i a l c o u r t reduced the 
husband's alimony award, and, t h u s , the t r i a l c o u r t ' s judgment 
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F i n a l l y , the husband argues t h a t the t r i a l c o u r t e r r e d i n 

awarding the w i f e an $8, 500 a t t o r n e y f e e . He contends t h a t 

the t r i a l c o u r t ' s a t t o r n e y - f e e award was i n e r r o r because, he 

says, "the amount o r d e r e d as a t t o r n e y s f e e s was i n e q u i t a b l e 

and improper under the p r i n c i p l e s of Peebles v. M i l e y , 439 So. 

2d 137 ( A l a . 1983)." 

Pursuant t o § 30-2-54, A l a . Code 1975, 9 the t r i a l c o u r t 

has a u t h o r i t y t o award a t t o r n e y f e e s i n contempt a c t i o n s 

brought t o r e c o v e r u n p a i d alimony. I t i s w e l l s e t t l e d t h a t 

"[w]hether t o award an a t t o r n e y fee i n a 
domestic r e l a t i o n s case i s w i t h i n the sound 
d i s c r e t i o n of the t r i a l c o u r t and, absent an abuse 

i s e f f e c t i v e l y a f i n a l judgment a d j u d i c a t i n g a l l c l a i m s 
between the p a r t i e s i n the u n d e r l y i n g contempt a c t i o n . See, 
e.g., F a u l k v. Rhodes, 43 So. 3d 624, 625 ( A l a . C i v . App. 
2010) ("A judgment i s g e n e r a l l y not f i n a l u n l e s s a l l c l a i m s , 
or the r i g h t s or l i a b i l i t i e s of a l l p a r t i e s , have been 
d e c i d e d . " ) ; and K e l l e y v. U.S.A. O i l Corp., 363 So. 2d 758, 
759 ( A l a . 1978) ("To sup p o r t an a p p e a l , the or d e r a p pealed 
from must be a f i n a l judgment."). 

9 S e c t i o n 30-2-54 p r o v i d e s : 

" I n a l l a c t i o n s f o r d i v o r c e or f o r the r e c o v e r y 
of alimony, maintenance, or sup p o r t i n which a 
judgment of d i v o r c e has been i s s u e d or i s pending 
and a contempt of c o u r t c i t a t i o n has been made by 
the c o u r t a g a i n s t e i t h e r p a r t y , the c o u r t may, of 
i t s d i s c r e t i o n , upon a p p l i c a t i o n t h e r e f o r , award a 
re a s o n a b l e sum as fees or compensation of the 
a t t o r n e y or a t t o r n e y s r e p r e s e n t i n g b o t h p a r t i e s . " 
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of t h a t d i s c r e t i o n , i t s r u l i n g on t h a t q u e s t i o n w i l l 
not be r e v e r s e d . Thompson v. Thompson, 650 So. 2d 
928 ( A l a . C i v . App. 1994) . ' F a c t o r s t o be c o n s i d e r e d 
by the t r i a l c o u r t when awarding such fees i n c l u d e 
the f i n a n c i a l c i r c u m s t a n c e s of the p a r t i e s , the 
p a r t i e s ' conduct, the r e s u l t s of the l i t i g a t i o n , 
and, where a p p r o p r i a t e , the t r i a l c o u r t ' s knowledge 
and e x p e r i e n c e as t o the v a l u e of the s e r v i c e s 
performed by the a t t o r n e y . ' F i g u r e s v. F i g u r e s , 624 
So. 2d 188, 191 ( A l a . C i v . App. 1993) . A d d i t i o n a l l y , 
a t r i a l c o u r t i s presumed t o have knowledge from 
which i t may s e t a r e a s o n a b l e a t t o r n e y fee even when 
t h e r e i s no e v i d e n c e as t o the r e a s o n a b l e n e s s of the 
a t t o r n e y f e e . T a y l o r v. T a y l o r , 486 So. 2d 1294 
( A l a . C i v . App. 1986)." 

G l o v e r v. G l o v e r , 678 So. 2d 174, 176 ( A l a . C i v . App. 1996). 

T h e r e f o r e , we must determine whether the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n i n awarding an $8,500 a t t o r n e y fee t o the w i f e 

a c c o r d i n g t o the f a c t o r s o u t l i n e d above. In t h i s case, the 

t r i a l c o u r t found the husband t o be i n contempt of i t s 

November 19, 2010, judgment, and the t r i a l c o u r t a l s o s t a t e d 

on the r e c o r d t h a t i t found the husband's conduct t o be 

"almost u n c o n s c i o n a b l e . " A d d i t i o n a l l y , the w i f e t e s t i f i e d 

t h a t she had i n c u r r e d $8,500 i n a t t o r n e y f e e s a t the time of 

the October 28, 2011, h e a r i n g . Furthermore, the w i f e f i l e d an 

a t t o r n e y - f e e a f f i d a v i t w i t h the t r i a l c o u r t t h a t s t a t e d the 

w i f e had i n c u r r e d $11,700 i n a t t o r n e y f e e s from the 

commencement of d r a f t i n g the contempt p e t i t i o n i n December 
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2010 through the end of postjudgment h e a r i n g s i n May 2012, 

a l o n g w i t h a d e t a i l e d i t e m i z a t i o n of the expenses. 

A c c o r d i n g l y , we cannot conclude t h a t the t r i a l c o u r t exceeded 

i t s d i s c r e t i o n i n awarding the w i f e an a t t o r n e y - f e e award i n 

the amount of $8,500. 

C o n c l u s i o n 

For the reasons s t a t e d above, we a f f i r m the judgments of the 

t r i a l c o u r t . 

2110920 -- APPLICATION OVERRULED; OPINION OF MARCH 1, 

2013, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

2111066 -- APPLICATION OVERRULED; OPINION OF MARCH 1, 

2013, WITHDRAWN; OPINION SUBSTITUTED; AFFIRMED. 

Thompson, P.J., and P i t t m a n and Donaldson, J J . , concur. 

Moore, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 
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