
REL: 06/22/2012 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2011-2012 

2110553 

Amos Charles Evatt 

v. 

Kim Thomas, i n his o f f i c i a l capacity as commissioner of the 
Alabama Department of Corrections 

Appeal from Montgomery C i r c u i t Court 
(CV-11-1128) 

PER CURIAM. 

Amos C h a r l e s E v a t t , an inmate a t the Ha m i l t o n Aged and 

I n f i r m e d C e nter ("HAIC"), ap p e a l s from the judgment d i s m i s s i n g 

h i s c o m p l a i n t f o r d e c l a r a t o r y and i n j u n c t i v e r e l i e f . 
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In h i s c o m p l a i n t , E v a t t sued Kim Thomas, i n h i s o f f i c i a l 

c a p a c i t y as the commissioner of the Alabama Department of 

C o r r e c t i o n s ("ADOC"), a l l e g i n g t h a t two ADOC a d m i n i s t r a t i v e 

r e g u l a t i o n s are d i s c r i m i n a t o r y and t h a t t h e i r enforcement i s 

a r b i t r a r y and c a p r i c i o u s , and, t h e r e f o r e , E v a t t s a i d , he was 

d e p r i v e d of h i s r i g h t t o e q u a l p r o t e c t i o n . S p e c i f i c a l l y , 

E v a t t c h a l l e n g e d ADOC Admin. Reg. No. 009, which implements a 

"smoke/tobacco f r e e p o l i c y " b u t , a c c o r d i n g t o E v a t t , i s not 

e n f o r c e d a t a l l ADOC f a c i l i t i e s . 

E v a t t a s s e r t e d t h a t , i n p r o h i b i t i n g t h e use and s a l e of 

tobacco p r o d u c t s , the warden a t HAIC has opened the door t o 

" b r i b e r y , e x t o r t i o n , and d e v i a t e s e x u a l b e h a v i o r " i n v o l v i n g 

the a c q u i s i t i o n of c i g a r e t t e s and chewing toba c c o . Because 

inmates have r e s o r t e d t o i l l e g a l b e h a v i o r t o o b t a i n tobacco 

p r o d u c t s , E v a t t s u r m i s e s , enforcement of the p o l i c y i s "most 

l i k e l y " h a v i n g an adverse a f f e c t on some of those p r i s o n e r s ' 

chances of b e i n g p a r o l e d or of b e i n g a l l o w e d t o p a r t i c i p a t e i n 

w o r k - r e l e a s e programs. As a r e s u l t , E v a t t s a i d , "the men a t 

[HAI C ] are not b e i n g t r e a t e d f a i r l y as o t h e r inmates a t o t h e r 

f a c i l i t i e s . E s p e c i a l l y , the tr e a t m e n t i s d i f f e r e n t l y [ s i c ] 
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than the women p r i s o n s whom [ s i c ] has acc e s s [ t o ] the s a l e s of 

[tobacco] p r o d u c t s . " 

E v a t t a l s o c h a l l e n g e d ADOC Admin. Reg. No. 452. From the 

i n f o r m a t i o n p r o v i d e d i n h i s c o m p l a i n t , i t appears t h a t ADOC 

Admin. Reg. No. 452 e s t a b l i s h e s the c r i t e r i a inmates must meet 

t o be e l i g i b l e t o p a r t i c i p a t e i n the s u p e r v i s e d r e - e n t r y 

program, which p r e p a r e s s e l e c t e d inmates f o r r e - e n t r y i n t o 

s o c i e t y as t h e y near the end of t h e i r s e n t e n c e s . In h i s 

co m p l a i n t , E v a t t a l l e g e d t h a t ADOC Admin. Reg. No. 452 

v i o l a t e d h i s r i g h t t o e q u a l p r o t e c t i o n because, he s a i d , 

female inmates are e l i g i b l e t o take p a r t i n the program when 

they are 18 months from the end of t h e i r s e n t e n c e s , but male 

inmates are not e l i g i b l e t o p a r t i c i p a t e u n t i l t h e y are o n l y 12 

months from the end of t h e i r s e n t e n c e s . 

Thomas f i l e d a motion t o d i s m i s s E v a t t ' s a c t i o n , 

a s s e r t i n g t h a t the c o m p l a i n t was due t o be d i s m i s s e d because 

i t f a i l e d as a matter of l a w ; because i t f a i l e d t o a l l e g e a 

bona f i d e c o n t r o v e r s y ; because i t was f o r b i d d e n by the f e d e r a l 

P r i s o n L i t i g a t i o n Reform A c t ; and because s t a t e - o f f i c e r 

immunity a p p l i e d . In a r g u i n g f o r the d i s m i s s a l of E v a t t ' s 

c o m p l a i n t , Thomas d i r e c t e d a l l of h i s arguments toward E v a t t ' s 
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c o n t e n t i o n t h a t ADOC Admin. Reg. No. 009, the t o b a c c o - f r e e 

p o l i c y , was u n c o n s t i t u t i o n a l . The motion t o d i s m i s s made no 

arguments r e g a r d i n g the v i a b i l i t y of E v a t t ' s c l a i m r e g a r d i n g 

ADOC Admin. Reg. No. 452, the r e g u l a t i o n g o v e r n i n g i n m a t e s ' 

e l i g i b i l i t y f o r the s u p e r v i s e d r e - e n t r y program. E v a t t then 

f i l e d a response, s a y i n g Thomas's motion t o d i s m i s s was 

u n c o n s t i t u t i o n a l and s h o u l d be s t r i c k e n . 

On December 1, 2011, a f t e r c o n s i d e r i n g the documents 

f i l e d by both p a r t i e s , the t r i a l c o u r t e n t e r e d a judgment 

d i s m i s s i n g E v a t t ' s c o m p l a i n t , c o n c l u d i n g , among o t h e r t h i n g s , 

t h a t the c o m p l a i n t f a i l e d t o s t a t e a cause of a c t i o n upon 

which r e l i e f c o u l d be g r a n t e d a g a i n s t Thomas. In the 

judgment, the t r i a l c o u r t s t a t e d t h a t E v a t t l a c k e d s t a n d i n g t o 

b r i n g t h i s a c t i o n because, the t r i a l c o u r t s a i d , he had not 

a l l e g e d an i n j u r y . In a d d i t i o n , the t r i a l c o u r t s t a t e d t h a t 

E v a t t "cannot show t h a t the a l l e g e d uneven enforcement o f 

ADOC's smoke/tobacco f r e e p o l i c y (AR-009) i s gender based," 

adding t h a t ADOC had a l e g i t i m a t e i n t e r e s t i n a t t e m p t i n g t o 

ensure t h a t HAIC inmates, "who are g e n e r a l l y o l d e r , i n poor 

h e a l t h and/or i n need of c h r o n i c c a r e , do not smoke and/or are 

not exposed t o second hand smoke." Based on i t s f i n d i n g s , the 
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t r i a l c o u r t d e termined t h a t "the f a c t s a l l e g e d by [ E v a t t ] are 

i n s u f f i c i e n t t o r i s e t o the l e v e l of any c o n s t i t u t i o n a l 

v i o l a t i o n . " We note t h a t , i n the judgment, the t r i a l c o u r t 

d i d not a l l u d e t o E v a t t ' s a l l e g a t i o n t h a t ADOC Admin. Reg. No. 

452 a l l o w e d female inmates the o p p o r t u n i t y t o p a r t i c i p a t e i n 

the s u p e r v i s e d p r e - e n t r y program s i x months l o n g e r than i t 

a l l o w e d male inmates t o p a r t i c i p a t e i n the program. 

N o n e t h e l e s s , i n r e a d i n g the judgment, i t i s c l e a r t h a t the 

t r i a l c o u r t d i s m i s s e d E v a t t ' s c o m p l a i n t i n i t s e n t i r e t y , 

d i s p o s i n g of bot h of E v a t t ' s c l a i m s . T h e r e f o r e , the judgment 

i s f i n a l . See Sanders v. Sanders, 32 So. 3d 597, 599 ( A l a . 

C i v . App. 2009) ("'A f i n a l judgment i s one t h a t d i s p o s e s of 

a l l the c l a i m s and c o n t r o v e r s i e s between the p a r t i e s . ' " 

( q u o t i n g Heaston v. Nabors, 889 So. 2d 588, 590 ( A l a . C i v . 

App. 2 0 0 4 ) ) . 

E v a t t f i l e d a t i m e l y motion t o a l t e r , amend, or v a c a t e 

the judgment, a s s e r t i n g t h a t the t r i a l c o u r t had 

"m i s c o n s t r u e d " the c o n s t i t u t i o n a l c h a l l e n g e s he was making t o 

the a d m i n i s t r a t i v e r e g u l a t i o n s a t i s s u e . E v a t t p o i n t e d out 

t h a t , i n the judgment, the t r i a l c o u r t " d i s r e g a r d e d " h i s 

c h a l l e n g e t o ADOC Admin. Reg. No. 452. From the r e c o r d , i t 
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appears t h a t the t r i a l c o u r t d i d not r u l e on E v a t t ' s 

postjudgment motion. A c c o r d i n g l y , t h a t judgment was d e n i e d by 

o p e r a t i o n of law, p u r s u a n t t o Rule 59.1, A l a . R. C i v . P. 

E v a t t a p p e a l e d the d i s m i s s a l of h i s c o m p l a i n t t o the 

Alabama Court of C r i m i n a l A p p e a l s , which t r a n s f e r r e d the 

app e a l t o the Alabama Supreme Court based on l a c k of 

j u r i s d i c t i o n . Our supreme c o u r t t r a n s f e r r e d the app e a l t o 

t h i s c o u r t , p u r s u a n t t o § 12-2-7(6), A l a . Code 1975. 

E v a t t argues t h a t the t r i a l c o u r t e r r e d i n d i s m i s s i n g h i s 

a c t i o n because, he says, both ADOC Admin. Reg. No. 009 and 

ADOC Admin. Reg. No. 452 are u n c o n s t i t u t i o n a l i n t h a t t h e y 

deny him e q u a l p r o t e c t i o n . As mentioned, the t r i a l c o u r t 

s t a t e d t h a t E v a t t ' s c o m p l a i n t was due t o be d i s m i s s e d because 

i t f a i l e d t o s t a t e a c l a i m upon which r e l i e f c o u l d be g r a n t e d . 

"'The a p p r o p r i a t e s t a n d a r d of r e v i e w under 
Rule 1 2 ( b ) ( 6 ) [ , A l a . R. C i v . P.,] i s 
whether, when the a l l e g a t i o n s of the 
co m p l a i n t are viewed most s t r o n g l y i n the 
p l e a d e r ' s f a v o r , i t appears t h a t the 
p l e a d e r c o u l d prove any s e t of 
ci r c u m s t a n c e s t h a t would e n t i t l e her t o 
r e l i e f . R a l e y v. C i t i b a n c of 
Alabam a / A n d a l u s i a, 474 So. 2d 640, 641 
( A l a . 1985); H i l l v. F a l l e t t a , 589 So. 2d 
746 ( A l a . C i v . App. 1991). In making t h i s 
d e t e r m i n a t i o n , t h i s C ourt does not c o n s i d e r 
whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether she may p o s s i b l y 
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p r e v a i l . Fontenot v. B r a m l e t t , 470 So. 2d 
669, 671 ( A l a . 1985); R i c e v. U n i t e d I n s .  
Co. of America, 465 So. 2d 1100, 1101 ( A l a . 
1984). We note t h a t a Rule 12(b)(6) 
d i s m i s s a l i s p r o p e r o n l y when i t appears 
beyond doubt t h a t the p l a i n t i f f can prove 
no s e t of f a c t s i n support of the c l a i m 
t h a t would e n t i t l e the p l a i n t i f f t o r e l i e f . 
G a r r e t t v. Hadden, 495 So. 2d 616, 617 
( A l a . 1986); H i l l v. K r a f t , I n c . , 496 So. 
2d 768, 769 ( A l a . 1986). ' 

"Nance v. Matthews, 622 So. 2d 297, 299 ( A l a . 1993). 
'A r u l i n g on a motion t o d i s m i s s i s rev i e w e d w i t h o u t 
a presumption of c o r r e c t n e s s . ' Newman v. Savas, 878 
So. 2d 1147, 1148-49 ( A l a . 2003)." 

Downing v. Halcyon Oaks Homeowners Ass'n, I n c . , [Ms. 2100663, 

March 2, 2012] So. 3d , ( A l a . C i v . App. 2012). 

The E q u a l P r o t e c t i o n C l a u s e o f the U n i t e d S t a t e s 

C o n s t i t u t i o n r e q u i r e s the government t o t r e a t s i m i l a r l y 

s i t u a t e d p e o p l e a l i k e . C i t y of Cleburne v. Cleburne L i v i n g 

C t r . , 473 U.S. 432, 439 (1985) . To e s t a b l i s h such a c l a i m , a 

p r i s o n e r can a l l e g e t h a t "(1) 'he i s s i m i l a r l y s i t u a t e d w i t h 

o t h e r p r i s o n e r s who r e c e i v e d ' more f a v o r a b l e t r e a t m e n t ; and 

(2) h i s d i s c r i m i n a t o r y t r e a t m e n t was based on some 

c o n s t i t u t i o n a l l y p r o t e c t e d i n t e r e s t such as r a c e . " Jones v. 

Ray, 279 F.3d 944, 946-47 (11th C i r . 2001) ( q u o t i n g Damiano v. 

F l o r i d a P a r o l e & P r o b a t i o n Comm'n, 785 F.2d 929, 932-33 (11th 

C i r . 1986)). Immutable c h a r a c t e r i s t i c s d e t e r m i n e d s o l e l y by 
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the a c c i d e n t of b i r t h such as r a c e , n a t i o n a l o r i g i n , and 

gender are t y p i c a l l y the b a s i s f o r f i n d i n g a s u s p e c t c l a s s . 

F r o n t i e r o v. R i c h a r d s o n , 411 U.S. 677 (1973); W i l l i a m s v.  

P r y o r , 240 F.3d 944, 947 (11th C i r . 2001); Miccosukee T r i b e of  

I n d i a n s of F l o r i d a v. U n i t e d S t a t e s , 722 F. Supp. 2d 1293 

(S.D. F l a . 2010). Inmates are not a s u s p e c t c l a s s . See Cook  

v. W i l e y , 208 F.3d 1314, 1322-23 (11th C i r . 2000); Jackson v.  

S t a t e Bd. of Pardons, 331 F.3d 790, 797 (11th C i r . 2003). 

O f f i c i a l a c t i o n w i l l not be h e l d u n c o n s t i t u t i o n a l s o l e l y 

because i t r e s u l t s i n a d i s p r o p o r t i o n a t e impact. V i l l a g e of  

A r l i n g t o n H e i g h t s v. M e t r o p o l i t a n Hous. Dev. Corp., 429 U.S. 

252, 264-65 (1977). An a l l e g a t i o n of d i s c r i m i n a t o r y i n t e n t or 

purpose r e l a t e d t o a c o n s t i t u t i o n a l l y p r o t e c t e d i n t e r e s t i s 

r e q u i r e d t o s e t f o r t h a v i o l a t i o n of the E q u a l P r o t e c t i o n 

C l a u s e . I d . " ' D i s c r i m i n a t o r y p u r p o s e [ ] ' ... i m p l i e s more 

than i n t e n t as v o l i t i o n or i n t e n t as awareness of 

consequences. I t i m p l i e s t h a t the d e c i s i o n m a k e r ... s e l e c t e d 

... a p a r t i c u l a r course of a c t i o n a t l e a s t i n p a r t 'because 

o f , ' not merely ' i n s p i t e o f , ' i t s adverse e f f e c t s upon an 

i d e n t i f i a b l e group." P e r s o n n e l Adm'r of M a s s a c h u s e t t s v.  

Feeney, 442 U.S. 256, 279 (1979) ( f o o t n o t e s and c i t a t i o n 
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o m i t t e d ) ; see a l s o Hernandez v. New York, 500 U.S. 352, 359 

(1991). In a case such as t h i s one, where E v a t t c h a l l e n g e s 

the a c t i o n of c o r r e c t i o n a l o f f i c i a l s , e x c e p t i o n a l l y c l e a r 

p r o o f of d i s c r i m i n a t i o n i s r e q u i r e d . F u l l e r v. G e o r g i a Bd. of  

Pardons & P a r o l e s , 851 F.2d 1307, 1310 (11th C i r . 1988). 

Moreover, mere d i f f e r e n t i a l t r e a t m e n t of s i m i l a r l y s i t u a t e d 

i n m ates, w i t h o u t more, f a i l s t o a l l e g e a v i o l a t i o n of the 

Eq u a l P r o t e c t i o n C l a u s e . E & T R e a l t y Co. v. S t r i c k l a n d , 830 

F.2d 1107 (11th C i r . 1987); McKleskey v. Kemp, 481 U.S. 279, 

292 (1987) ( c l a i m s of mere d i s p a r i t y of tr e a t m e n t are 

i n s u f f i c i e n t t o e s t a b l i s h d i s c r i m i n a t i o n ) . 

As t o h i s c l a i m t h a t ADOC Admin. Reg. No. 009 v i o l a t e d 

h i s c o n s t i t u t i o n a l r i g h t t o e q u a l p r o t e c t i o n , E v a t t d i d not 

a s s e r t t h a t Thomas or ADOC s u b j e c t e d him t o adverse t r e a t m e n t 

based on some c o n s t i t u t i o n a l l y i m p e r m i s s i b l e r eason. I n s t e a d , 

he appears t o c l a i m t h a t , because p r i s o n e r s i n c a r c e r a t e d i n 

HAIC are p r o h i b i t e d from u s i n g tobacco p r o d u c t s , but p r i s o n e r s 

i n c a r c e r a t e d i n o t h e r ADOC f a c i l i t i e s are not d e n i e d the use 

of t o b a c c o , he has been d e n i e d e q u a l p r o t e c t i o n . The law i s 

w e l l s e t t l e d t h a t the mere d i f f e r e n t i a l t r e a t m e n t of inmates 

f a i l s t o c o n s t i t u t e a v i o l a t i o n of the E q u a l P r o t e c t i o n 
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C l a u s e . See E&T R e a l t y , s u p r a . Indeed, " [ p ] r i s o n o f f i c i a l s 

must be accor d e d l a t i t u d e i n the a d m i n i s t r a t i o n of p r i s o n 

a f f a i r s . " Cruz v. Beto, 405 U.S. 319, 321 (1972). A t most, 

E v a t t has a l l e g e d "a mere i n c o n s i s t e n c y i n p r i s o n management 

[t h a t ] may not i n i t s e l f c o n s t i t u t e a c o g n i z a b l e e q u a l 

p r o t e c t i o n c l a i m . " Durso v. Rowe, 579 F.2d 1365, 1372 (7th 

C i r . 1978). 

A c c o r d i n g l y , we conclude t h a t E v a t t ' s c l a i m c h a l l e n g i n g 

ADOC Admin. Reg. No. 009, ADOC's smoke/tobacco-free p o l i c y , 

does not s e t f o r t h a v i o l a t i o n of E v a t t ' s r i g h t t o e q u a l 

p r o t e c t i o n ; t h e r e f o r e , the t r i a l c o u r t p r o p e r l y d i s m i s s e d t h a t 

c l a i m on the ground t h a t i t f a i l e d t o s t a t e a c l a i m on which 

r e l i e f c o u l d be g r a n t e d . As t o t h a t c l a i m , the judgment i s 

a f f i r m e d . 

Our c o n s i d e r a t i o n of E v a t t ' s c h a l l e n g e t o the r e g u l a t i o n 

i n v o l v i n g ADOC's s u p e r v i s e d r e - e n t r y program l e a d s us t o a 

d i f f e r e n t c o n c l u s i o n , however. A l t h o u g h the judgment 

p u r p o r t e d t o d i s m i s s E v a t t ' s c o m p l a i n t i n i t s e n t i r e t y , as 

mentioned, the judgment d i d not address E v a t t ' s b a s i s f o r 

c h a l l e n g i n g ADOC Admin. Reg. No. 452, which e s t a b l i s h e s 

c r i t e r i a f o r p r i s o n e r s ' e l i g i b i l i t y t o p a r t i c i p a t e i n ADOC's 
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s u p e r v i s e d r e - e n t r y program. I n s t e a d , the t r i a l c o u r t appears 

t o have c o n f l a t e d E v a t t ' s c h a l l e n g e s t o the two r e g u l a t i o n s , 

Nos. 009 and 452, i n t o one c l a i m t h a t c h a l l e n g e d the r i g h t of 

female inmates t o smoke w i t h o u t i m p a c t i n g t h e i r r i g h t t o 

p a r t i c i p a t e i n the r e - e n t r y program. 1 In r e v i e w i n g E v a t t ' s 

c o m p l a i n t , we agree w i t h the statement he made i n h i s 

postjudgment motion t h a t the t r i a l c o u r t " m i s c o n s t r u e d " h i s 

c l a i m as t o ADOC Admin. Reg. No. 452. 

In h i s c o m p l a i n t , E v a t t a l l e g e d t h a t male and female 

inmates are t r e a t e d d i f f e r e n t l y . A c c o r d i n g t o E v a t t , ADOC 

Admin. Reg. No. 452 a l l o w s women t o b e g i n p a r t i c i p a t i n g i n the 

program when the y are 18 months from c o m p l e t i n g t h e i r 

s e n t e n c e s ; men, however, cannot b e g i n t o p a r t i c i p a t e i n the 

program u n t i l t h e y are 12 months from c o m p l e t i n g t h e i r 

s e n t e n c e s . In a n u t s h e l l , E v a t t a s s e r t s t h a t Admin Reg. No. 

452 d i s c r i m i n a t e s a g a i n s t him on the b a s i s of h i s gender. 

1We note t h a t , i n h i s motion t o d i s m i s s , Thomas d i d not 
address E v a t t ' s c o n s t i t u t i o n a l c h a l l e n g e t o ADOC Admin. Reg. 
No. 452. Thomas a l s o d i d not address t h a t c l a i m i n h i s b r i e f 
on a p p e a l . Each of i t s arguments on ap p e a l was d i r e c t e d 
s o l e l y a t whether E v a t t c o u l d s u s t a i n h i s c l a i m c h a l l e n g i n g 
ADOC Admin. Reg. No. 009. 
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In d i s c u s s i n g the s c r u t i n y c o u r t s must a p p l y t o o f f i c i a l 

a c t i o n s t h a t deny r i g h t s or o p p o r t u n i t i e s based on gender, the 

U n i t e d S t a t e s Supreme Court has s a i d : 

"Without e q u a t i n g gender c l a s s i f i c a t i o n s , f o r 
a l l p urposes, t o c l a s s i f i c a t i o n s based on race or 
n a t i o n a l o r i g i n , the C o u r t , i n post-Reed [v. Reed, 
404 U.S. 71 (1971),] d e c i s i o n s , has c a r e f u l l y 
i n s p e c t e d o f f i c i a l a c t i o n t h a t c l o s e s a door or 
d e n i e s o p p o r t u n i t y t o women (or t o men). See 
J.E.B. [v. Alabama ex r e l . T. B . ] , 511 U.S. [127] a t 
152 [(1994)] (KENNEDY, J . , c o n c u r r i n g i n judgment) 
(case law e v o l v i n g s i n c e 1971 ' r e v e a l [ s ] a s t r o n g 
p resumption t h a t gender c l a s s i f i c a t i o n s are 
i n v a l i d ' ) . To summarize the C o u r t ' s c u r r e n t 
d i r e c t i o n s f o r cases of o f f i c i a l c l a s s i f i c a t i o n 
based on gender: F o c u s i n g on the d i f f e r e n t i a l 
t r e a t m e n t f o r d e n i a l of o p p o r t u n i t y f o r which r e l i e f 
i s sought, the r e v i e w i n g c o u r t must determine 
whether the p r o f f e r e d j u s t i f i c a t i o n i s ' e x c e e d i n g l y 
p e r s u a s i v e . ' The burden of j u s t i f i c a t i o n i s 
demanding and i t r e s t s e n t i r e l y on the S t a t e . See 
M i s s i s s i p p i U niv. f o r Women [v. Hogan], 458 U.S. 
[718] a t 724 [ ( 1 9 8 2 ) ] . The S t a t e must show 'at 
l e a s t t h a t the [ c h a l l e n g e d ] c l a s s i f i c a t i o n s e r v e s 
" i m p o r t a n t governmental o b j e c t i v e s and t h a t the 
d i s c r i m i n a t o r y means employed" are " s u b s t a n t i a l l y 
r e l a t e d t o the achievement of those o b j e c t i v e s . " ' 
I b i d . ( q u o t i n g Wengler v. D r u g g i s t s Mut. I n s . Co., 
446 U.S. 142, 150 (1980)). The j u s t i f i c a t i o n must 
be genuine, not h y p o t h e s i z e d or i n v e n t e d p o s t hoc i n 
response t o l i t i g a t i o n . And i t must not r e l y on 
o v e r b r o a d g e n e r a l i z a t i o n s about the d i f f e r e n t 
t a l e n t s , c a p a c i t i e s , or p r e f e r e n c e s of males and 
f emales. See Weinberger v. W i e s e n f e l d , 420 U.S. 
636, 643, 648 (1975); C a l i f a n o v. G o l d f a r b , 430 U.S. 
199, 223-224 (1977) (STEVENS, J . , c o n c u r r i n g i n 
judgment)." 
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U n i t e d S t a t e s v. V i r g i n i a , 518 U.S. 515, 532-33 (1996) 

( f o o t n o t e o m i t t e d ) . 

T h i s a p p e a l i n v o l v e s the i s s u e whether the t r i a l c o u r t 

e r r e d i n d i s m i s s i n g E v a t t ' s c l a i m t h a t ADOC Admin. Reg. No. 

452 d e p r i v e d him of e q u a l p r o t e c t i o n based on h i s gender. A t 

t h i s stage of the l i t i g a t i o n , the q u e s t i o n t h i s c o u r t must 

answer i s not whether E v a t t w i l l u l t i m a t e l y succeed i n p r o v i n g 

h i s c l a i m , but whether he i s e n t i t l e d t o p r e s e n t e v i d e n c e i n 

support of h i s c l a i m . Thomas may u l t i m a t e l y e s t a b l i s h t h a t 

the s t a t e has an " e x c e e d i n g l y p e r s u a s i v e " j u s t i f i c a t i o n f o r 

t r e a t i n g male inmates d i f f e r e n t l y from female inmates when 

d e t e r m i n i n g t h e i r e l i g i b i l i t y t o p a r t i c i p a t e i n the s u p e r v i s e d 

r e - e n t r y program. The s t a t e must come f o r w a r d and i d e n t i f y 

the i m p o r t a n t governmental o b j e c t i v e s b e i n g f u r t h e r e d by the 

r e g u l a t i o n . I d . a t 533. The t r i a l c o u r t s h o u l d not d i s m i s s 

an e q u a l - p r o t e c t i o n c l a i m on the b a s i s of reasons u n r e v e a l e d 

t o the c o u r t . Cruz v. Beto, 405 U.S. a t 321. We conclude 

t h a t , i n h i s c o m p l a i n t , E v a t t has p r e s e n t e d a v i a b l e c l a i m as 

t o whether ADOC Admin. Reg. No. 452 v i o l a t e s h i s r i g h t t o 

e q u a l p r o t e c t i o n on the b a s i s of gender. 

13 
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In h i s b r i e f , Thomas argues t h a t he i s e n t i t l e d t o 

immunity from E v a t t ' s c l a i m s . A l t h o u g h h i s argument i s 

add r e s s e d o n l y t o the a p p l i c a b i l i t y of immunity t o E v a t t ' s 

c l a i m t h a t ADOC Admin. Reg. No. 009 i s u n c o n s t i t u t i o n a l , out 

of an abundance of c a u t i o n , we w i l l c o n s i d e r the i s s u e of 

immunity as i t a p p l i e s t o ADOC Admin. Reg. No. 452. 

Our s t a t e c o n s t i t u t i o n g r a n t s immunity t o 

i n s t r u m e n t a l i t i e s of the s t a t e and s t a t e o f f i c e r s sued i n 

t h e i r o f f i c i a l c a p a c i t i e s when such a c t i o n i s e f f e c t i v e l y an 

a c t i o n a g a i n s t the s t a t e . A r t . 1, § 14, A l a . Const. 1901; 

Lyons v. R i v e r Road C o n s t r . , I n c . , 858 So. 2d 257, 261 ( A l a . 

2003). However, our supreme c o u r t has s t a t e d t h a t c e r t a i n 

causes of a c t i o n are not b a r r e d by § 14: 

"'"'There are f o u r g e n e r a l 
c a t e g o r i e s of a c t i o n s which i n 
A l a n d v. Graham, 287 A l a . 226, 
250 So. 2d 677 (1971), we s t a t e d 
do not come w i t h i n the 
p r o h i b i t i o n of § 14: (1) a c t i o n s 
brought t o compel S t a t e o f f i c i a l s 
t o p e r f o r m t h e i r l e g a l d u t i e s ; 
(2) a c t i o n s brought t o e n j o i n 
S t a t e o f f i c i a l s from e n f o r c i n g an 
u n c o n s t i t u t i o n a l law; (3) a c t i o n s 
t o compel S t a t e o f f i c i a l s t o 
pe r f o r m m i n i s t e r i a l a c t s ; and (4) 
a c t i o n s brought under the 
D e c l a r a t o r y Judgments A c t ... 
s e e k i n g c o n s t r u c t i o n of a s t a t u t e 
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and i t s a p p l i c a t i o n i n a g i v e n 
s i t u a t i o n . 287 A l a . a t 229-230, 
250 So. 2d 677. ..."' 

"'Drummond Co. v. Alabama Dep't of Transp., 
937 So. 2d 56, 58 ( A l a . 2006) ( q u o t i n g [Ex 
p a r t e ] C a r t e r , 395 So. 2d [65,] 68 [ ( A l a . 
1980)]) (emphasis o m i t t e d ) . ' " 

Vandenberg v. Aramark Educ. S e r v s . , I n c . , 81 So. 3d 326, 332 

( A l a . 2011) ( q u o t i n g Alabama Dep't of Transp. v. H a r b e r t 

I n t ' l , I n c . , 990 So. 2d 831, 840 ( A l a . 2008)). In H a r b e r t , 

our supreme c o u r t c l a r i f i e d t h a t these " e x c e p t i o n s , " i n c l u d i n g 

the e x c e p t i o n f o r a c t i o n s s e e k i n g a d e c l a r a t o r y judgment under 

the D e c l a r a t o r y Judgments A c t , a p p l y o n l y t o a c t i o n s a g a i n s t 

s t a t e o f f i c i a l s , not a c t i o n s a g a i n s t s t a t e a g e n c i e s . H a r b e r t , 

990 So. 2d a t 841. 

In t h i s case, E v a t t sued Thomas i n h i s o f f i c i a l c a p a c i t y 

as the commissioner of ADOC. In h i s c o m p l a i n t , E v a t t sought 

a judgment d e c l a r i n g the u n c o n s t i t u t i o n a l i t y of two p r i s o n 

r e g u l a t i o n s and t o e n j o i n Thomas from e n f o r c i n g those 

r e g u l a t i o n s . Because such c l a i m s are exempt from § 14, Thomas 

i s not e n t i t l e d t o § 14 immunity i n t h i s case. 

Thomas a l s o a s s e r t s t h a t E v a t t ' s c l a i m s are e x p r e s s l y 

p r o h i b i t e d by 42 U.S.C. § 1997e of the f e d e r a l P r i s o n 

L i t i g a t i o n Reform A c t ("the A c t " ) , 42 U.S.C. § 1997e. A g a i n , 
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a l t h o u g h Thomas f a i l e d t o argue a t t r i a l or on a p p e a l t h a t 

t h i s i s s u e a p p l i e s t o E v a t t ' s c h a l l e n g e t o ADOC Admin. Reg. 

No. 452, out of an abundance of c a u t i o n , we w i l l address the 

argument as i t a p p l i e s t o Reg. No. 452. In a one-paragraph 

argument, Thomas makes the c o n c l u s o r y statement t h a t E v a t t ' s 

c o m p l a i n t was " f a t a l l y f l a w e d " i n t h a t E v a t t f a i l e d t o exhaust 

h i s a d m i n i s t r a t i v e remedies and f a i l e d t o a l l e g e or p r o v i d e 

e v i d e n c e of any " p h y s i c a l i n j u r y . " Thomas p r o v i d e s no l e g a l 

a n a l y s i s i n support of h i s argument. 

In s u p p o r t of h i s c o n t e n t i o n , Thomas r e l i e s on 42 U.S.C. 

§ 1997e(a) and ( e ) , which p r o v i d e s as f o l l o w s : 

"(a) A p p l i c a b i l i t y of a d m i n i s t r a t i v e remedies 

"No a c t i o n s h a l l be brought w i t h r e s p e c t t o p r i s o n 
c o n d i t i o n s under s e c t i o n 1983 of t h i s t i t l e , or any 
o t h e r F e d e r a l law, by a p r i s o n e r c o n f i n e d i n any 
j a i l , p r i s o n , o r o t h e r c o r r e c t i o n a l f a c i l i t y u n t i l 
such a d m i n i s t r a t i v e remedies as are a v a i l a b l e are 
exhausted. 

"  

"(e) L i m i t a t i o n on r e c o v e r y 

"No F e d e r a l c i v i l a c t i o n may be brought by a 
p r i s o n e r c o n f i n e d i n a j a i l , p r i s o n , or o t h e r 
c o r r e c t i o n a l f a c i l i t y , f o r mental or e m o t i o n a l 
i n j u r y s u f f e r e d w h i l e i n c u s t o d y w i t h o u t a p r i o r 
showing of p h y s i c a l i n j u r y . " 

(Emphasis added.) 
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A l t h o u g h the A c t a p p l i e s t o p r i s o n e r s i n c a r c e r a t e d i n 

s t a t e f a c i l i t i e s , see 42 U.S.C. § 1997(1), we f i n d no 

a u t h o r i t y i n d i c a t i n g t h a t 42 U.S.C. § 1997e i s a p p l i c a b l e i n 

s t a t e a c t i o n s . As the U n i t e d S t a t e s Court of Appeals f o r the 

S i x t h C i r c u i t wrote: 

"The A c t was passed t o reduce f r i v o l o u s p r i s o n e r 
l a w s u i t s and t o reduce the i n t e r v e n t i o n of f e d e r a l  
c o u r t s i n t o the management of the n a t i o n ' s p r i s o n 
systems. A broad e x h a u s t i o n requirement t h a t 
i n c l u d e s e x c e s s i v e f o r c e c l a i m s e f f e c t u a t e s t h i s 
purpose and maximizes the b e n e f i t s of r e q u i r i n g 
p r i s o n e r s t o use p r i s o n g r i e v a n c e p r o c e d u r e s b e f o r e 
coming t o f e d e r a l c o u r t . " 

Freeman v. F r a n c i s , 196 F.3d 641, 644 (6th C i r . 1999) 

(emphasis added). I n t h i s case, E v a t t f i l e d a s t a t e - c o u r t 

d e c l a r a t o r y - j u d g m e n t a c t i o n s e e k i n g a d e t e r m i n a t i o n from the 

Montgomery C i r c u i t C ourt t h a t ADOC Admin. Reg. Nos. 009 and 

452 are u n c o n s t i t u t i o n a l . H i s a c t i o n a l s o d i d not a l l e g e t h a t 

he had s u f f e r e d a mental or e m o t i o n a l i n j u r y . Research has 

r e v e a l e d no a u t h o r i t y i n d i c a t i n g t h a t 42 U.S.C. § 1997e i s 

a p p l i c a b l e i n t h i s s t a t e - c o u r t a c t i o n , and Thomas has not 

attempted t o demonstrate the a p p l i c a b i l i t y of the f e d e r a l 

s t a t u t e i n t h i s case. A c c o r d i n g l y , we conclude t h a t , a t l e a s t 

i n t h i s case, 42 U.S.C. § 1997e does not p r o h i b i t the t r i a l 

c o u r t from c o n s i d e r i n g the c l a i m s i n E v a t t ' s c o m p l a i n t . 
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For the reasons s e t f o r t h above, we conclude t h a t the 

t r i a l c o u r t e r r e d i n d i s m i s s i n g E v a t t ' s c o m p l a i n t as t o ADOC 

Admin. Reg. No. 452. T h e r e f o r e , we r e v e r s e the judgment of 

the t r i a l c o u r t d i s m i s s i n g E v a t t ' s c l a i m t h a t ADOC Admin Reg. 

No. 452 v i o l a t e s h i s r i g h t t o e q u a l p r o t e c t i o n , and we remand 

t h i s cause t o the t r i a l c o u r t f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

A l l the judges concur. 
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