REL:04/26/2013

Notice: This opinion is subject to formal revision before publication in the advance
sheets of Southern Reporter. Readers are requested to notify the Reporter of Decisions,
Alabama Appellate Courts, 300 Dexter Avenue, Montgomery, Alabama 36104-3741 ((334) 2290649), of any typographical or other errors, in order that corrections may be made before
the opinion is printed in Southern Reporter.

SUPREME COURT OF ALABAMA
OCTOBER TERM, 2012-2013
____________________
1120035
____________________
Ex parte Roosevelt James Upshaw
PETITION FOR WRIT OF CERTIORARI
TO THE COURT OF CRIMINAL APPEALS
(In re: Roosevelt James Upshaw
v.
State of Alabama)
(Russell Circuit Court, CC-86-266.60, CC-86-267.60,
CC-86-268.60, and CC-86-269.60;
Court of Criminal Appeals, CR-11-0494)
BOLIN, Justice.
Roosevelt

James

Upshaw

petitions

this

Court

for

certiorari review of the judgment of the Court of Criminal
Appeals affirming the Russell Circuit Court's order denying
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Upshaw's

petition for a writ of habeas corpus.

In his habeas

corpus petition, Upshaw alleged that the Alabama Department of
Corrections ("ADOC") had erred in calculating the term of his
sentence after he was arrested while on parole in that ADOC
unlawfully denied him credit under § 15-22-32(a), Ala. Code
1975, for the time he was incarcerated in Georgia.1

We

affirm.
Facts and Procedural History
On August 1, 1986, Upshaw pleaded guilty to 1 count of
first-degree robbery and 3 counts of third-degree robbery and
was sentenced to 15 years' imprisonment for the first-degreerobbery conviction and for 2 of the third-degree-robbery
convictions; those 3 sentences were to be served concurrently.
Upshaw was also sentenced to 20 years' imprisonment for the
final third-degree-robbery conviction, which sentence was to
run consecutively to the other 3 sentences.

1

In 1993, Upshaw

A petition for a writ of habeas corpus is the proper
method by which to test whether ADOC has correctly calculated
the time an inmate must serve in prison. Breach v. State, 687
So. 2d 1257 (Ala. Crim. App. 1996); Swicegood v. State, 646
So. 2d 158 (Ala. Crim. App. 1993). We note that in his appeal
to the Court of Criminal Appeals, Upshaw named the State of
Alabama as the appellee.
In this Court, the respondent's
briefs have been filed by ADOC.
2
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was released on parole to Georgia pursuant to the Interstate
Compact for the Supervision of Parolees and Probationers.2
While Upshaw was on parole, he was arrested on new charges in
Georgia on December 24, 1994.

On January 23, 1995, the

Alabama Board of Pardons and Paroles (hereinafter "the Parole
Board") declared Upshaw delinquent on his parole.
a

detainer

Georgia.

against

Upshaw

while

he

was

ADOC filed

incarcerated

in

Upshaw pleaded guilty to the charges in Georgia and

was sentenced to a total of 26 years in prison.3

The Georgia

court ordered that his sentences be served concurrently with
the sentences imposed following his parole revocation in
Alabama.

According to Upshaw, the Georgia Superior Court

2

The
interstate
compact
is
an
agreement
among
participating states that allows parolees in those states,
under certain circumstances, to transfer from one state to
another for supervision.
See § 15-22-1, Ala. Code 1975
(repealed and replaced by § 15-22-1.1 and § 15-22-1.2, Ala.
Code 1975).
3

Upshaw was arrested on various charges of robbery,
entering an automobile, theft by taking, obstructing a lawenforcement officer, no proof of insurance, and fleeing or
attempting to elude a police officer. He was sentenced in
Georgia to 20 years' imprisonment for counts 1, 2, 4, 7, and
9 (robbery charges), to 5 years for counts 3, 5, 8, 10, 11,
and 12 (robbery/entering-an-automobile charges), and 12 months
for counts 6, 13, 14, 15 (theft by taking, obstructing a lawenforcement officer, no proof of insurance, and eluding a
police officer), the sentences to be served concurrently.
3
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issued an order in 1997 providing for his immediate release to
Alabama.
Upshaw was granted parole in Georgia on September 24,
2009.

Because ADOC had issued a detainer for Upshaw, he was

returned to the custody of ADOC that same day.

Upshaw was

informed that his earliest release date was July 3, 2010.
Subsequently, Upshaw was informed that his earliest release
date was March 4, 2025, because ADOC was not giving him credit
for the 14 years, 8 months, and 1 day he spent incarcerated in
Georgia.

Instead, ADOC considered the time Upshaw spent

incarcerated in Georgia as "dead time."
On August 25, 2010, Upshaw filed a pro se petition for a
writ of habeas corpus in the Russell Circuit Court, arguing
that ADOC had unlawfully denied him credit for the time he was
incarcerated in Georgia.
be served with notice.
filed

a

notice

of

The circuit court ordered that ADOC
ADOC did not respond.

appearance

on

behalf

of

An attorney
Upshaw

and

subsequently filed a memorandum in support of Upshaw's habeas
corpus petition.

On November 28, 2011, the circuit court

denied Upshaw's petition.

Upshaw appealed.

The Court of

Criminal Appeals affirmed the circuit court's decision in an

4
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unpublished memorandum.

Upshaw v. State (No. CR-11-0494,

August 17, 2012),

So. 3d

2012)(table).

(Ala. Crim. App.

Upshaw filed an application for rehearing,

which was overruled.

Upshaw timely sought certiorari review

with this Court.
Discussion
Upshaw argues that the narrow question presented here is
whether § 15-22-32, Ala. Code 1975, requires ADOC to credit an
Alabama inmate with the time served in custody in Georgia
after his parole is transferred to "Georgia's supervision
under the Interstate Compact and [the parolee is] later
arrested and declared delinquent on the basis of new criminal
activity under circumstances where he is ordered by both
Alabama and Georgia authorities to be returned to begin
serving time on his Alabama revocation." (Reply brief, p. 2.)
Upshaw argues that, pursuant to the plain language of § 15-2232(a), the event triggering when a parolee is to be considered
serving time on his sentence is a declaration that the parolee
is delinquent, coupled with the parolee's arrest.

Upshaw

contends that, because he was under arrest in Georgia when he
was declared delinquent by ADOC and a detainer issued, he is

5
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entitled to credit for the days between the date he was
declared delinquent on his parole in Alabama and the date he
was returned to Alabama.

Upshaw argues that the Court of

Criminal Appeals erred in affirming ADOC's calculation of his
sentence on the basis that the time Upshaw spent in custody in
Georgia was "dead time" and that he did not resume serving
time on his Alabama sentences until he was physically returned
to custody in Alabama.

Upshaw states that the Court of

Criminal Appeals in addressing this issue concluded that
"because [Upshaw's] arrest and incarceration in Georgia was
not related to his delinquent parole status in Alabama, he is
not entitled to credit for the time he served in Georgia."
Upshaw asserts that the "related to" requirement read into §
15-22-32 by the Court of Criminal Appeals is not supported by
the plain language of the statute.
ADOC asserts that Upshaw was arrested in Georgia on
December 24, 1994, on various new charges including robbery
and that he was not arrested at that time "as a delinquent
parolee" under § 15-22-32.
delinquent

on

January

23,

Instead, Upshaw was declared
1995,

and

was

ultimately

not

arrested "as a delinquent parolee" until he was released on

6
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parole from the Georgia Department of Corrections on September
24, 2009, because the detainer did not spring into action
until Upshaw was released from the Georgia prison.

ADOC

contends that a parolee begins receiving credit toward an
existing sentence after delinquency is declared and that
parolees

are

declaration

entitled
only

when

to

credit

the

following

cause

of

a

their

delinquency
arrest

and

incarceration is their status as a delinquent parolee. Upshaw
argues

that

ADOC's

interpretation

of

§

15-22-32

would

effectively delete the phrase "as a delinquent parolee,"
violating,
creating

he

says,

rules

insurmountable

of

statutory

practical

construction

problems

because

and
most

delinquent parolees are arrested for new criminal violations
and not for technical violations of their parole.
Upshaw also argues that the Court of Criminal Appeals'
interpretation of § 15-22-32 invites constitutional error
because it discriminates between out-of-state parolees who are
declared delinquent based on a new arrest and similarly
situated in-state parolees based solely on geography.
argues

that

the

geographical

problem

implicates

Upshaw
equal

protection because, he says, the interpretation of when a

7
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parolee has been "rearrested as a delinquent parolee" turns on
a question of geography.

He argues that, to the extent there

is

the

any

ambiguity

about

meaning

of

the

words

"as

a

delinquent parolee," the ambiguity must be resolved in the
defendant's

favor.

ADOC

contends

that

Upshaw's

equal-

protection argument is based on a bare assertion as to the
alleged disparate treatment of in-state parolees and out-ofstate parolees.
Section 15-22-32(a) provides:
"(a) Whenever there is reasonable cause to
believe that a prisoner who has been paroled has
violated his or her parole, the Board of Pardons and
Paroles, at its next meeting, shall declare the
prisoner to be delinquent, and time owed shall date
from the delinquency. The warden of each prison
shall promptly notify the board of the return of a
paroled prisoner charged with violation of his or
her parole. Thereupon, the board, a single member of
the board, a parole revocation hearing officer, or
a designated parole officer shall, as soon as
practicable, hold a parole court at the prison or at
another place as it may determine and consider the
case of the parole violator, who shall be given an
opportunity to appear personally or by counsel
before the board or the parole court and produce
witnesses and explain the charges made against him
or her. The board member, parole revocation hearing
officer, or a designated parole officer, acting as
a parole court, shall, within a reasonable time,
conduct the parole revocation hearing to determine
guilt or innocence of the charges and may recommend
to the board revocation or reinstatement of parole.
Upon revocation of parole, the board may require the
8
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prisoner to serve out in prison the balance of the
term for which he or she was originally sentenced,
calculated from the date of delinquency or the part
thereof as it may determine. The delinquent parolee
shall be deemed to have begun serving the balance of
the time required on the date of his or her rearrest
as a delinquent parolee."
(Emphasis added.)
The Court of Criminal Appeals has addressed § 15-22-32(a)
in two recent cases.

In Sundberg v. Thomas, 13 So. 3d 43

(Ala. Crim. App. 2009), the defendant was convicted of firstdegree robbery and was sentenced to 20 years' imprisonment.
He

was

paroled

in

July

Hampshire in August 1993.

1993

and

was

rearrested

in

New

He was declared delinquent in

September 1993 and was returned from New Hampshire to Alabama
in September 1993.

The Court of Criminal Appeals held that

the defendant was entitled to credit for time between the date
he was declared delinquent and the date he was returned to
Alabama under § 15-22-32.

"Based on the plain language of §

15-22-32(a), Ala. Code 1975, because [the defendant] had been
arrested at the time he was declared delinquent, he was
entitled to credit for the 15 days between the date he was
declared delinquent and the date he was returned to Alabama."
13 So. 3d at 45.
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In Writesman v. Alabama Department of Corrections, 54 So.
3d 450 (Ala. Crim. App. 2010), the defendant was sentenced to
18 years' imprisonment.

He was paroled in 1992 and was

declared delinquent in March 1993 for failure to report to his
parole officer.

He was subsequently arrested in Tennessee in

December 1996 for failing to report and was returned to
Alabama.

He escaped from work release in September 2000.

He

was captured and placed in jail in Florida in 2001 and was
returned to Alabama in January 2002.

The Court of Criminal

Appeals held that the defendant was entitled to credit for the
time between the date he was imprisoned in Tennessee and the
date he was returned to Alabama and that he was entitled to
credit for the time between the date he was incarcerated in
Florida and the date he was returned to Alabama.
Writesman

is

distinguishable

from

the

instant

case

because the parolee in that case was rearrested in Tennessee
for violating the terms of his parole by failing to report.
He

was

not

arrested

on

new

charges

in

Tennessee

and

subsequently declared delinquent based on the commission of
new criminal charges.

Stated differently, the parolee was

"rearrest[ed in Tennessee] as a delinquent parolee." § 15-22-

10
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32(a).

The parolee in Writesman was entitled to credit

against his original sentence from the time of his arrest for
failing

to

report

authorities.4

until

he

was

returned

to

Alabama

It is unclear why the parolee in Sundberg was

arrested; therefore, that opinion is of limited precedential
value in interpreting the phrase "rearrest as a delinquent
parolee" found in § 15-22-32(a).
We recognize that parole does not allow a parolee full
liberty

or

restore

the

parolee's

full

liberty

interest.

Instead, a parolee remains technically in custody of the State
until he or she satisfies the conditions of parole.
v. State, 666 So. 2d 868 (Ala. Crim. App. 1995).

Beavers

Parole is a

release from prison before completion of a sentence, on the
condition that the parolee abide by certain parole rules, but
parole does not end the original sentence imposed. Id.
In the present case, Upshaw was on parole when he was
arrested by Georgia authorities for new crimes committed in

4

In Writesman, the Court of Criminal Appeals gave
Writesman credit under § 15-22-32 for time he spent in Florida
after being arrested following his escape from work release.
Work release is not parole; therefore, § 15-22-32 is
inapplicable.
Section 15-18-6, Ala. Code 1975, addresses
credit toward sentences for recaptured escapees.
11
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Georgia.

Because of Upshaw's status as a parolee in Alabama,

the Georgia authorities notified the Parole Board of Upshaw's
arrest.

The Parole Board then declared Upshaw delinquent

based on the new criminal charges because those charges were
violations of the conditions of Upshaw's parole.
a detainer against Upshaw.

ADOC filed

After he had served part of his

sentence in Georgia for the crimes he committed in Georgia,
Georgia placed Upshaw on parole in Georgia.

However, Upshaw

was not released because the detainer filed by the Parole
Board

remained

in

place.

Rather,

after

serving

the

incarceration portion of his Georgia sentence, Upshaw was
returned to the custody of ADOC and his parole was revoked.
Section

15-22-32(a)

provides

that

"[t]he

delinquent

parolee shall be deemed to have begun serving the balance of
the time required on the date of his or her rearrest as a
delinquent parolee."

This allows a parolee credit for time

served against his original sentence when he is rearrested as
a delinquent parolee.
a delinquent parolee.

Upshaw, however, was not rearrested as
Instead, Upshaw was arrested on new

charges in Georgia and was declared delinquent because by
committing the offenses that resulted in those new criminal

12
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charges Upshaw had violated the terms of his parole.
detainer was then filed against Upshaw.

A

However, his liberty

was not restrained by the detainer until he was rearrested by
Alabama

authorities

authorities.

following

his

parole

by

Georgia

That is, his liberty was not restrained in

connection with his delinquency until he was subsequently
arrested by Alabama authorities as a delinquent parolee.
Upshaw's out-of-state incarceration was not the result of the
detainer lodged against him, nor was it due to an arrest based
on a parole delinquency; rather, it was a consequence of his
arrest and conviction for criminal charges in Georgia.
Accordingly, § 15-22-32 does not provide Upshaw credit for the
time he spent incarcerated in Georgia.
We

now

turn

to

Upshaw's

argument

that,

under

the

construction given it by the Court of Criminal Appeals, § 1522-32

as

violates

applied
the

to

Equal

in-state

Protection

and

out-of-state

Clause.

Under

parolees
the

Equal

Protection Clause of the Fourteenth Amendment, "all persons
similarly

situated

should

be

treated

alike."

City

of

Cleburne, Texas v. Cleburne Living Ctr., 473 U.S. 432, 439
(1985).

To

assert

a

viable

13

equal-protection

claim,

a
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plaintiff must first make a threshold showing that he or she
was

treated

differently

from

others

similarly

situated.

Upshaw's pro se petition does not allege or demonstrate that
in-state

parolees and out-of-state parolees are treated

differently by ADOC in determining credit for incarceration
when they are rearrested as delinquent parolees.

Likewise,

the limited record on appeal does not support the allegation.
"[T]his Court is bound by the record on appeal; an appellate
court '"may only consider the facts contained in the record on
appeal, and it may not presume any facts not shown by that
record and make them a ground for reversal."'" Johnson v.
State,

823

So.

2d

1,

22 (Ala.

Crim.

App.

2001)(quoting

Pressley v. State, 770 So. 2d 115, 123 (Ala. Crim. App. 1999),
aff'd, 770 So. 2d 143 (Ala. 2000), quoting in turn Carden v.
State,

621

So.

2d

342,

346-47

(Ala.

Crim.

App.

1992)).

Accordingly, we will not address this argument.
Based on the foregoing, the judgment of the Court of
Criminal Appeals is affirmed.
AFFIRMED.
Stuart, Parker, Shaw, Main, Wise, and Bryan, JJ., concur.
Moore, C.J., and Murdock, J., dissent.
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MURDOCK, Justice (dissenting).
Section 15-22-32(a), Ala. Code 1975, provides:
"Whenever there is reasonable cause to believe that
a prisoner who has been paroled has violated his or
her parole, the Board of Pardons and Paroles, at its
next meeting, shall declare the prisoner to be
delinquent, and time owed shall date from the
delinquency.
The warden of each prison shall
promptly notify the board of the return of a paroled
prisoner charged with violation of his or her
parole. Thereupon, the board, a single member of
the board, a parole revocation hearing officer, or
a designated parole officer shall, as soon as
practicable, hold a parole court at the prison or at
another place as it may determine and consider the
case of the parole violator, who shall be given an
opportunity to appear personally or by counsel
before the board or the parole court and produce
witnesses and explain the charges made against him
or her. The board member, parole revocation hearing
officer, or a designated parole officer, acting as
a parole court, shall, within a reasonable time,
conduct the parole revocation hearing to determine
guilt or innocence of the charges and may recommend
to the board revocation or reinstatement of parole.
Upon revocation of parole, the board may require the
prisoner to serve out in prison the balance of the
term for which he or she was originally sentenced,
calculated from the date of delinquency or the part
thereof as it may determine. The delinquent parolee
shall be deemed to have begun serving the balance of
the time required on the date of his or her rearrest
as a delinquent parolee."
(Emphasis added.)
Based on the foregoing emphasized passages, as well as
the decisions of the Court of Criminal Appeals in Sundberg v.
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Thomas, 13 So. 3d 43 (Ala. Crim. App. 2009), and Writesman v.
Alabama Department of Corrections, 54 So. 3d 450 (Ala. Crim.
App. 2010), I believe the plain meaning of the statute is that
a parolee is to be considered as resuming service of time on
his or her sentence when there is a declaration that the
parolee

is

delinquent

coupled

with

a

restraint

of

the

parolee's liberty because of that delinquency.
I acknowledge, as the main opinion notes, that Roosevelt
James Upshaw's arrest in Georgia initially occurred because of
his alleged commission of new offenses in that state and,
thus, before he was declared a delinquent parolee based on
those new charges.

The majority focuses on the moment Upshaw

initially was taken into custody in Georgia and reasons that
he "was not arrested at that time 'as a delinquent parolee.'"
___ So. 3d at ___ (emphasis added).
Georgia

authorities

were

made

Subsequently, however,

aware

of

Upshaw's

parole

delinquency in Alabama. From that time forward, the State of
Georgia necessarily held Upshaw in custody for two adequate
and independent reasons: the new Georgia charges that were
then pending and Upshaw's parole delinquency in Alabama. Even
if the Georgia charges had for some reason been dismissed, the
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Georgia authorities would have continued Upshaw's "arrest"5
pursuant to the State of Georgia's agreement with the State of
Alabama.
In addition, I see nothing in the language of the statute
that draws any distinction between arrests occurring within
the State of Alabama and those occurring outside the State of
Alabama.

Accordingly, under the statutory interpretation

adopted in the main opinion, § 15-22-32(a) would not apply to
a parolee arrested within the State of Alabama on some new
criminal charge for which he is held in custody until the
completion of his trial and any ensuing prison sentence, even
if the parole board declared him to be delinquent promptly
after his arrest on the new charge.

We could no more say in

that circumstance than we can in the present case that the
parolee was arrested "at that time 'as a delinquent parolee.'"
I believe this interpretation conflicts with the plain meaning
of § 15-22-32(a) and, in effect, reduces that statute from one
that governs any parole delinquency to one that applies only

5

Black's Law Dictionary 124 (9th ed. 2009), defines
"arrest" as "[t]he taking or keeping of a person in custody by
legal authority."
17
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to parole delinquencies not involving the commission of a new
crime.
Although I believe that the statute plainly applies to
the present case, even if we were to assume an ambiguity
exists,

the

rule

of

lenity

would

require

this

Court

to

construe the statute in the foregoing manner in any event.
See, e.g., generally,
(Ala. 2003)

Ex parte Bertram, 884 So. 2d 889, 892

("'[T]he fundamental rule [is] that criminal

statutes are construed strictly against the State.
Ex parte Jackson, 614 So. 2d 405 (Ala. 1993).'
778 So. 2d 237, 239 n.2 (Ala. 2000) ....

See

Ex parte Hyde,

The 'rule of lenity

requires that "ambiguous criminal statute[s] ... be construed
in favor of the accused."'

Castillo v. United States, 530

U.S. 120, 131, 120 S. Ct. 2090, [2096,] 147 L. Ed. 2d 94
(2000)...." (emphasis omitted)).
Finally, although not presented as a direct ground for
relief in Upshaw's petition for a writ of habeas corpus, I
believe that interpreting § 15-22-32(a) as applying to an instate incarceration on a new charge but not to an out-of-state
incarceration on a new charge does implicate equal-protection
concerns and the rule that we are to construe a statute, if
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possible, to avoid constitutional infirmities.

See, e.g.,

City of Homewood v. Bharat, LLC, 931 So. 2d 697, 701 (Ala.
2005).
Based on the foregoing, I respectfully dissent.
Moore, C.J., concurs.
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