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Ex parte State of Alabama 
PETITION FOR WRIT OF MANDAMUS 

(Macon C i r c u i t Court; 
Court of Criminal Appeals, CR-12-0607) 

PER CURIAM. 

On January 25, 2013, the S t a t e of Alabama, through the 

Alabama A t t o r n e y G e n e r a l , f i l e d w i t h t h i s C ourt an "Emergency 

P e t i t i o n f o r W r i t of Mandamus," s e e k i n g an or d e r d i r e c t i n g the 

p r e s i d i n g judge of the Macon C i r c u i t C ourt t o i s s u e a s e a r c h 

w a r r a n t as t o c e r t a i n a l l e g e d l y i l l e g a l gambling d e v i c e s and 
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r e l a t e d items l o c a t e d i n a f a c i l i t y commonly known as Quincy's 

777 C a s i n o a t V i c t o r y L a n d ("the c a s i n o " ) i n S h o r t e r . On 

F e b r u a r y 15, 2013, t h i s C o u r t , by o r d e r , g r a n t e d the S t a t e ' s 

p e t i t i o n and i s s u e d the w r i t , i n s t r u c t i n g the judge t o i s s u e 

the w a r r a n t . Given the i n h e r e n t l y ex p a r t e n a t u r e of a s e a r c h 

w a r r a n t , and i n o r d e r t h a t the purpose of the warrant t o be 

i s s u e d not be f r u s t r a t e d , t h i s C ourt i s s u e d the w r i t under 

s e a l , w i t h i n s t r u c t i o n s t h a t the o r d e r remain under s e a l u n t i l 

f u r t h e r o r d e r of t h i s C ourt f o l l o w i n g the e x e c u t i o n of the 

w a r r a n t . The e x e c u t i o n of the w a r r a n t h a v i n g been 

ac c o m p l i s h e d , t h i s Court has removed the s e a l from t h i s 

p r o c e e d i n g and i t s F e b r u a r y 15 o r d e r , and now addresses the 

reasons f o r i s s u i n g the w r i t . 

P r o c e d u r a l H i s t o r y 

A t a p p r o x i m a t e l y 7:15 a.m. on January 16, 2013, Howard 

"Gene" S i s s o n , who has been a law-enforcement agent f o r 

25 y e a r s and who i s a s p e c i a l agent w i t h the O f f i c e of the 

Alabama A t t o r n e y G e n e r a l , approached Judge Ray D. M a r t i n of 

the F i f t h J u d i c i a l C i r c u i t w i t h an a p p l i c a t i o n f o r a s e a r c h 

w a r r a n t t o be e x e c u t e d a t the c a s i n o . S i s s o n was accompanied 

by, among o t h e r s , J e s s e S e r o y e r , J r . , who i s the deputy c h i e f 
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of the I n v e s t i g a t i v e D i v i s i o n i n the O f f i c e of the Alabama 

A t t o r n e y G e n e r a l . A c c o r d i n g t o a f f i d a v i t s s u b m i t t e d t o t h i s 

C o urt by S i s s o n and S e r o y e r , Judge M a r t i n d e c l i n e d t o i s s u e 

the w a r rant on the ground t h a t , as of m i d n i g h t , a p p r o x i m a t e l y 

seven hours e a r l i e r , he was no l o n g e r the p r e s i d i n g judge f o r 

the F i f t h J u d i c i a l C i r c u i t of Alabama, w i t h i n which Macon 

County i s l o c a t e d , and t h a t Judge Thomas F. Young, J r . , had, 

as of t h a t time, assumed the p o s i t i o n of p r e s i d i n g j u d g e . 

A c c o r d i n g t o the a f f i d a v i t s , Judge M a r t i n f u r t h e r s t a t e d t h a t 

he had been a s s i g n e d r e s p o n s i b i l i t y f o r Chambers County, 

another county l o c a t e d w i t h i n the F i f t h J u d i c i a l C i r c u i t , and 

t h e r e f o r e no l o n g e r had a u t h o r i t y t o i s s u e a s e a r c h w a r r a n t t o 
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be e x e c u t e d i n Macon County. 1 Judge M a r t i n d i r e c t e d S i s s o n t o 

Judge Young. 

S i s s o n approached Judge Young w i t h the a p p l i c a t i o n f o r a 

s e a r c h w a r r a n t l a t e r t h a t same day. In s u p p o r t of the 

a p p l i c a t i o n , S i s s o n p r e s e n t e d a 13-page a f f i d a v i t , t o be sworn 

to and e x e c u t e d by S i s s o n , as the a f f i a n t , and a January 7, 

2013, s u r v e i l l a n c e v i d e o of a l l e g e d i l l e g a l gambling 

o p e r a t i o n s a t the c a s i n o . S i s s o n ' s a f f i d a v i t s t a t e s , i n 

p e r t i n e n t p a r t : 

1We note t h a t A r t i c l e V I , § 150, A l a . Const. 1901, 
a u t h o r i z e s the Supreme Court t o "make and promulgate r u l e s 
g o v e r n i n g the a d m i n i s t r a t i o n of a l l c o u r t s and r u l e s g o v e r n i n g 
p r a c t i c e and procedure i n a l l c o u r t s " T h i s C o u r t , by the 
a u t h o r i t y v e s t e d i n i t by § 150, has promulgated Rule 3.7, 
A l a . R. Crim. P., which s t a t e s : 

"Upon r e q u e s t of a law enforcement o f f i c e r or 
d i s t r i c t a t t o r n e y , a s e a r c h w a r r a n t a u t h o r i z e d by 
t h i s r u l e may be i s s u e d b y : 

" ( I ) A m a g i s t r a t e who i s a u t h o r i z e d t o p r a c t i c e 
law i n the S t a t e of Alabama, or who i s a u t h o r i z e d by 
law t o i s s u e s e a r c h w a r r a n t s , w i t h i n the 
m a g i s t r a t e ' s t e r r i t o r i a l j u r i s d i c t i o n ; or 

" ( i i ) A m u n i c i p a l j u d g e , i f the s e a r c h i s t o be 
conducted w i t h i n the p o l i c e j u r i s d i c t i o n of the 
m u n i c i p a l i t y ; or 

" ( i i i ) A d i s t r i c t judge w i t h i n the c o u n t y ; or 

" ( i v ) A c i r c u i t judge w i t h i n the j u d g e ' s 
c i r c u i t . " 
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" I have a wo r k i n g u n d e r s t a n d i n g of the gambling 
laws of the S t a t e of Alabama and have o b t a i n e d 
f o r m a l t r a i n i n g w i t h i n the p a s t 18 months on the 
i d e n t i f i c a t i o n of s l o t machines and gambling 
d e v i c e s . I have a l s o r e a d Macon County's Bingo 
amendment. I have w i t n e s s e d the f o r m a l p l a y i n g of 
the game commonly known as Bingo i n e s t a b l i s h m e n t s 
i n Montgomery and have worked i n an undercover 
c a p a c i t y a t Center Stage i n Cottonwood, Alabama and 
Southern S t a r i n White H a l l , Alabama. As a p r i v a t e 
c i t i z e n , I have p l a y e d and w i t n e s s e d the p l a y i n g of 
t r a d i t i o n a l s l o t machines i n B i l o x i , M i s s i s s i p p i ; 
S h r e v e p o r t , L o u i s i a n a ; and Las Vegas, Nevada. I 
have p a r t i c i p a t e d i n f o u r s e a r c h w a r r a n t s e x e c u t e d 
at b u s i n e s s e s t h a t promoted and f a c i l i t a t e d what was 
a d v e r t i s e d as e l e c t r o n i c b i n g o . F u r t h e r m o r e , I have 
s u c c e s s f u l l y o b t a i n e d a s e a r c h w a r r a n t f o r Center 
Stage, Cottonwood, Alabama and ex e c u t e d the same on 
J u l y 25, 2012. 

"  

"On December 20, 2012, two days a f t e r the Casi n o 
announced i t s opening, an undercover o f f i c e r e n t e r e d 
the premises w h i l e equipped w i t h a d e v i c e t o r e c o r d 
b o t h audio and v i d e o e v i d e n c e of h i s v i s i t . F o r the 
purpose of t h i s a f f i d a v i t , t h i s o f f i c e r w i l l be 
r e f e r r e d t o as Undercover 1 (UC 1 ) . 

"  

"On December 20, 2012, UC 1 e n t e r e d the Casi n o 
a f t e r he was i s s u e d U.S. c u r r e n c y from [ t h e A t t o r n e y 
G e n e r a l ' s ] o f f i c e . He was r e q u i r e d t o approach a 
bank of c a s h i e r s a f t e r e n t e r i n g where he had t o 
p r e s e n t i d e n t i f i c a t i o n b e f o r e he c o u l d be i s s u e d a 
p l a y e r ' s c a r d . That c a r d i d e n t i f i e d the C a s i n o and 
had the UC's name embossed on i t . UC 1 handed the 
c a s h i e r the U.S. c u r r e n c y t o have i t a p p l i e d t o h i s 
account which c o u l d be a c c e s s e d w i t h the p l a y e r ' s 
c a r d . F u r t h e r m o r e , he was r e q u i r e d t o c r e a t e a PIN 
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number t h a t was r e q u i r e d t o be used a f t e r the c a r d 
was swiped a t the v a r i o u s s l o t machines. 

"UC 1 f i r s t approached a machine t i t l e d 'Super 
F r u i t . ' On v i d e o , i t was obvious he swiped h i s 
p l a y e r ' s c a r d but c o u l d not get the machine t o p l a y . 
A f t e r a s k i n g f o r a s s i s t a n c e from an employee, he 
t r i e d a g a i n a t a machine named ' C l a s s i c R e e l s . ' He 
was s u c c e s s f u l i n e n t e r i n g a PIN a f t e r s w i p i n g h i s 
c a r d on t h a t machine. 

"The main d i s p l a y on the v i d e o s c r e e n was 
p r e d o m i n a n t l y covered by a l a r g e , d i g i t a l 
r e p r e s e n t a t i o n of ' r e e l s ' commonly seen on c a s i n o 
s l o t machines. There were f i v e v e r t i c a l r e e l s w i t h 
t h r e e p o s i t i o n s always v i s i b l e p er r e e l . When UC 1 
p r e s s e d the ' P l a y ' b u t t o n , the p o s i t i o n s on the 
r e e l s appeared t o r o t a t e v e r t i c a l l y a t a speed 
f a s t e r than my mind or eye c o u l d comprehend f o r 
a p p r o x i m a t e l y f o u r seconds. In a s m a l l s e c t i o n i n 
the t o p l e f t p o r t i o n of the s c r e e n , t h e r e was a 
s m a l l g r i d c o n s i s t i n g of f i v e v e r t i c a l by f i v e 
h o r i z o n t a l rows. That g r i d was the same approximate 
s i z e as one s e c t i o n of one s p i n n i n g r e e l . To the 
r i g h t of t h a t g r i d were t h r e e h o r i z o n t a l l i n e s t h a t 
r a p i d l y f i l l e d w i t h numbered c i r c l e s i n two rows of 
15 numbers and one row of f o u r numbers. The t o t a l 
w i d t h of the s m a l l g r i d and accompanying rows was 
a p p r o x i m a t e l y as wide as two of the f i v e s p i n n i n g 
r e e l s . The h e i g h t remained c o n s t a n t as the 
approximate s i z e of one p o s i t i o n on the r e e l s . 

"On the p l a y e r ' s c o n s o l e were numerous 
i l l u m i n a t e d b u t t o n s . Most, from the l e f t t o the 
c e n t e r , d e termined the amount a p l a y e r c o u l d wager. 
There were o t h e r b u t t o n s f o r a s s i s t a n c e and f o r a 
w i n n i n g c o n v e r s i o n c h a r t f o r the items d i s p l a y e d on 
the r e e l s . The l a r g e s t b u t t o n was a c i r c u l a r ' P l a y ' 
b u t t o n . Other than o c c a s i o n a l l y changing the amount 
of h i s wager, t h i s was the o n l y b u t t o n UC 1 had t o 
p r e s s t o p l a y a game c y c l e . Upon p r e s s i n g i t , the 
r e e l s would s p i n , numbered c i r c l e s would f i l l the 
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s m a l l h o r i z o n t a l rows a t the t o p and a game c y c l e 
would be p l a y e d . I f numbers i n those h o r i z o n t a l 
rows matched any numbers i n the s m a l l p l a y i n g g r i d 
i n the l e f t uppermost p o r t i o n of the s c r e e n , some 
c o r r e l a t i o n would be made among the symbols when the 
r e e l s stopped. L i n e s t r a v e r s i n g i n numerous 
d i r e c t i o n s would connect v a r i o u s p o i n t s on the r e e l s 
w i t h o t h e r p o i n t s t o i n d i c a t e some type of w i n n i n g 
p a t t e r n . In the event a w i n n i n g p a t t e r n o c c u r r e d , 
a r e p r e s e n t a t i o n of i n c r e a s i n g amounts of c u r r e n c y 
would be added d i g i t a l l y t o the p l a y e r ' s account and 
the i n c r e a s e c o u l d be m o n i t o r e d on the p l a y e r ' s 
s c r e e n . W h ile UC 1 never attempted t o p r e s e n t h i s 
p l a y e r ' s c a r d t o a c a s h i e r t o o b t a i n the c u r r e n c y 
t h a t remained i n h i s account, an undercover agent 
(UC 3) on a l a t e r v i s i t d i d , i n f a c t , r e c e i v e 
c u r r e n c y from the c a s h i e r a f t e r s w i p i n g h i s p l a y e r ' s 
c a r d and p r o v i d i n g h i s PIN. 

"In the event a game c y c l e was won, a 
p r e d e t e r m i n e d amount of w i n n i n g s , based upon 
p a t t e r n , would be added t o the p l a y e r ' s account 
was 
or 

the 
account. I t 

not r e q u i r e d f o r UC 1 t o p r e s s any o t h e r b u t t o n 
tab t o c o l l e c t h i s w i n n i n g s or t o i d e n t i f y 

matching p a t t e r n s . The machine performed t h a t t a s k 
f o r him. A l l he was r e q u i r e d t o do was s i m p l y p r e s s 
' P l a y ' a g a i n t o b e g i n the next game. I t was 
p o s s i b l e t o touch the s c r e e n i n the lower r i g h t 
c o r n e r t o i n i t i a t e ' P l a y ' but, a g a i n , t h a t was the 
o n l y tab n e c e s s a r y t o tou c h . A t one p o i n t , UC 1 ran 

over d i f f e r e n t areas of the r e e l s w i t h no h i s f i n g e r 
e f f e c t . 

" D u r i n g t h i s v i s i t , UC 1 a l s o p l a y e d a game 
t i t l e d ' W i l d H a r v e s t . ' Game i n i t i a t i o n and p l a y was 
the same as d e s c r i b e d above. The format of the 
sc r e e n was a l s o s i m i l a r o t h e r than the g r a p h i c s were 
d i f f e r e n t . W h i le moving through the C a s i n o , UC 1 
i d e n t i f i e d o t h e r t i t l e s such as ' C h e r r i e s W i l d ' and 
'Fun F r u i t ' but d i d not approach them t o p l a y . 
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" F i n a l l y , UC 1 approached a game t h a t had a 
l a r g e 'Gateway' s i g n on the lower p a n e l of the 
machine. The game was t i t l e d ' B l a c k Dog' and 
o p e r a t e d i n much the same way as the o t h e r non-Keno 
games. I t , t o o , was m o s t l y d i f f e r e n t i a t e d by 
g r a p h i c s a l o n e . The f i v e by f i v e g r i d n o r m a l l y 
l o c a t e d i n the t o p l e f t c o r n e r of most games p l a y e d , 
however, was i n the lower r i g h t of t h i s game. While 
the camera angle was not i d e a l , I c o u l d not l o c a t e 
a s e c t i o n t h a t d i s p l a y e d any numbered c i r c l e s l i k e 
t hose t h a t appeared i n h o r i z o n t a l rows i n most o t h e r 
machines a t the C a s i n o . F u r t h e r m o r e , the s i z e of 
t h i s p a r t i c u l a r m i n i a t u r e g r i d was r o u g h l y e q u a l t o 
the s i z e of one p o s i t i o n on any one of the p o s i t i o n s 
on a s i n g l e r e e l . 

"On J a n u a r y 7, 2013, your A f f i a n t d i r e c t e d two 
a d d i t i o n a l undercover agents, h e r e i n a f t e r , r e f e r r e d 
t o as UC 2 and UC 3 t o e n t e r the Cas i n o w i t h c o v e r t 
v i d e o and audio r e c o r d e r s i n o r d e r t o c a p t u r e t h e i r 
v i s i t . ... 

"  

" A f t e r f o l l o w i n g the same procedure [ a s UC 1 ] 
f o r o b t a i n i n g p l a y e r s ' cards and p l a c i n g money i n 
t h e i r a c c o u n t s , the UC's worked t o g e t h e r and f i r s t 
approached a game t i t l e d 'Crimson S e v e n . ' Both UC's 
r e c o r d e d d i f f e r e n t a n g l e s of t h e i r e x p e r i e n c e w h i l e 
p l a y i n g the s l o t machines. 'Crimson S e v e n ' 
c o n s i s t e d of a main d i s p l a y t h a t was p r e d o m i n a n t l y 
c o v e r e d by a d i g i t a l r e p r e s e n t a t i o n of s p i n n i n g 
r e e l s . As d e s c r i b e d e a r l i e r when n o t i n g UC 1's 
p l a y , i t c o n s i s t e d of f i v e v e r t i c a l r e e l s a l i g n e d 
s i d e by s i d e w i t h t h r e e p o s i t i o n s d i s p l a y e d on each 
r e e l . When the ' P l a y ' tab or b u t t o n was pushed, the 
r e e l s appeared t o r o t a t e v e r t i c a l l y a t computer 
speed. 

"When a game c y c l e was over and a w i n n i n g 
p a t t e r n was p r e d e t e r m i n e d and i l l u m i n a t e d by the 
computer, the UC's mere l y had t o p r e s s p l a y a g a i n t o 
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b e g i n the next game. At no time were th e y r e q u i r e d 
t o 'daub' any number or p a t t e r n and the y never had 
t o ' c l a i m ' any p r i z e . The computer s i m p l y 
i d e n t i f i e d the w i n n i n g p a t t e r n s , c r e d i t e d or d e b i t e d 
t h e i r a c counts as a p p r o p r i a t e , and prompted the 
p l a y e r s t o p r e s s p l a y a g a i n t o b e g i n the next game. 

" A l l t o t a l , UC 2 and UC 3 p l a y e d t h i r t e e n 
d i f f e r e n t games i n the C a s i n o . They were t i t l e d 
'Crimson 7'; 'Cash Cow'; 'Super S e v e n ' ; ' C h e r r i e s 
Gone W i l d ' ; 'Lucky Charms'; 'Hotte r Than'; 'Lucky 
F r u i t s ' ; 'Texas G o l d ' ; 'Reel C a t s ' ; ' P a y d i r t ' ; 
'Lucky Duck'; 'Wild B i l l y ' and ' B u s t i n ' Vegas.' 
Each of those machines o p e r a t e d i n much the same 
manner as those p r e v i o u s l y d e s c r i b e d . D i f f e r e n c e s 
i n g r a p h i c s were e v i d e n t i n each and the f i v e by 
f i v e g r i d was o f t e n l o c a t e d i n a d i f f e r e n t s e c t i o n 
of the s c r e e n . In each game, however, t h a t g r i d was 
c o n s i d e r a b l y s m a l l e r than the s p i n n i n g r e e l s t h a t 
dominated the s c r e e n . None of the games r e q u i r e d 
any a d d i t i o n a l a c t i o n from the p l a y e r o t h e r than t o 
h i t ' P l a y ' a g a i n t o b e g i n another game. The 
d u r a t i o n of the games v a r i e d from a p p r o x i m a t e l y 2.25 
seconds t o as l o n g as a p p r o x i m a t e l y 5.4 seconds. On 
v i d e o , some bonus rounds appeared t o l a s t even 
l o n g e r i n what your A f f i a n t b e l i e v e d was an attempt 
t o b u i l d suspense w i t h r e g a r d t o p o t e n t i a l w i n n i n g s . 

"One game, 'Lucky F r u i t s ' p l a y e d by UC 2 and UC 
3, was s l i g h t l y more d i f f e r e n t v i s u a l l y than the 
o t h e r games. In t h i s format, the s p i n n i n g elements 
c o n s i s t e d of t h r e e v e r t i c a l r e e l s w i t h t h r e e 
p o s i t i o n s on each r e e l . I t was p o s s i b l e f o r UC 2 t o 
p r e s s each p o s i t i o n of the s p i n n i n g r e e l t o s t o p the 
r e e l a t t h a t p o s i t i o n . That a c t i o n i n d i c a t e d each 
r e e l was not s p i n n i n g s e p a r a t e l y as a u n i t . R a t h e r , 
i t appeared as though each p o s i t i o n on each r e e l was 
s p i n n i n g as a u n i t unto i t s e l f . R e g a r d l e s s , each 
p o s i t i o n was s p i n n i n g more r a p i d l y than the mind or 
eye c o u l d comprehend. I t was a l s o p o s s i b l e t o a l l o w 
the machine t o c o n t i n u e p l a y i n g on i t s own w i t h o u t 
a d d i t i o n a l p l a y e r i n t e r a c t i o n . In t h a t case, the 
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game l a s t e d a p p r o x i m a t e l y 5.4 seconds. As an 
a l t e r n a t e method, the p l a y e r c o u l d p r e s s the 'Stop' 
b u t t o n and a l l appearances of s p i n n i n g on the r e e l s 
stopped s i m u l t a n e o u s l y . UC 2 s a i d i n each i n s t a n c e 
the p o s i t i o n s were changing f a r too q u i c k l y f o r the 
human mind t o r e c o g n i z e the p a t t e r n s . 

"Some games even p r o v i d e d bonus rounds d u r i n g 
which zero i n p u t was r e q u i r e d from the p l a y e r . The 
UC s i m p l y s a t i n f r o n t of the machine and game 
c y c l e s were completed w i t h o u t any r e q u i r e d 
i n t e r a c t i o n . At one p o i n t , UC 3 reached a bonus 
round w h i l e he was engaged i n c o n v e r s a t i o n w i t h an 
employee who e x p l a i n e d , when asked, t h a t a bonus 
round had o c c u r r e d . P r i o r t o the commencement of 
t h i s undercover m i s s i o n , I asked UC 3 i f he c o u l d 
p r e s e n t h i s p l a y e r ' s c a r d t o a c a s h i e r p r i o r t o 
d e p a r t i n g the c a s i n o t o determine i f money l e f t on 
h i s account would be g i v e n t o him. He was not 
r e q u i r e d t o p r e s e n t i d e n t i f i c a t i o n t o s u c c e s s f u l l y 
complete t h i s t a s k and was g i v e n the amount of money 
t h a t c o r r e s p o n d e d t o the amount l i s t e d i n h i s 
account on the l a s t machine he p l a y e d . 

on "As noted e a r l i e r , I d i d v i s i t the C a s i n o o 
J a n u a r y 15, 2013, p r i o r t o p r e s e n t i n g t h i s A f f i d a v i t 
t o the Court f o r c o n s i d e r a t i o n . A f t e r e x p e r i e n c i n g 
the same p r o c e s s as the e a r l i e r agents whereby a 
p l a y e r ' s c a r d i s i s s u e d , I proceeded t o v a r i o u s 
machines t o observe the workings of d e v i c e s s i m i l a r 
t o what I w i t n e s s e d on e a r l i e r undercover v i d e o s . 
W h i le I d i d not p l a y the number of machines as UC 2 
and UC 3, I d i d gamble on a r e p r e s e n t a t i v e sample t o 
i n s u r e my u n d e r s t a n d i n g of what I had seen on v i d e o 
and what the agents had r e l a y e d t o me was f u l l y 
u n d e r s t o o d . D u r i n g my v i s i t t o the C a s i n o , I 
n o t i c e d n o t h i n g t o i n d i c a t e a n y t h i n g about the 
C a s i n o or i t s o p e r a t i o n s had changed s i n c e the 
e a r l i e r agents r e p o r t e d . In the end, l i k e UC 3, I 
c l e a r e d out the account of my p l a y e r ' s c a r d t o 
v e r i f y the c u r r e n c y I r e c e i v e d matched the d o l l a r 
amount d i s p l a y e d on the l a s t machine I p l a y e d . 
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" I t s h o u l d be noted t h a t d u r i n g my v i s i t , I made 
a p a r t i c u l a r p o i n t t o l o c a t e and p l a y a game p l a y e d 
by UC 1 on h i s f i r s t v i s i t t i t l e d 'Super Duper 
B a l l . ' On v i d e o d u r i n g UC 1's v i s i t , he engaged an 
employee i n c o n v e r s a t i o n about a p a r t i c u l a r bank of 
machines and whether they were o p e r a t i o n a l . The 
employee d e s c r i b e d the game as 'Keno' and mentioned 
the C a s i n o had s i x such machines. The name a f f i x e d 
t o the f r o n t of the machine, however, s a i d 'Super 
Duper B a l l . ' From UC 1's v i d e o , i t appeared as 
though once the p l a y e r c a r d was swiped and the PIN 
number c o r r e c t l y e n t e r e d , the p l a y e r had a c h o i c e of 
p l a y i n g s i x d i f f e r e n t games on a s i n g l e machine. 

"As the employee was e x p l a i n i n g the game t o UC 
1, he mentioned the p l a y e r had a c h o i c e of c h o o s i n g 
h i s numbers or he c o u l d e l e c t t o have the machine 
'auto p i c k ' them f o r him. The p a r t i c u l a r game UC 1 
p l a y e d had the wording 'Beat The House' a c r o s s the 
d i g i t a l s c r e e n . I chose a t i t l e s i m i l a r t o 
' H i l l b i l l y G i r l s . ' The s c r e e n c o n s i s t e d of e i g h t 
h o r i z o n t a l rows w i t h t e n numbers on each row t h a t 
appeared i n n u m e r i c a l o r d e r . When p l a y was 
i n i t i a t e d , a p p r o x i m a t e l y 20 r a p i d l y a p p e a r i n g 
numbered spheres f e l l on the s c r e e n f a s t e r than the 
mind or eye c o u l d comprehend i n two v e r t i c a l 
columns. The p l a y e r had a c h o i c e of two speeds t h a t 
the numbered spheres c o u l d f a l l . The slow speed 
l a s t e d a p p r o x i m a t e l y 2.5 seconds w h i l e the f a s t e r 
speed appeared t o l a s t l e s s than one second. 

" P r i o r t o p l a y , the p l a y e r was prompted t o p i c k 
two t o e i g h t numbers from the 80 numbers i n the 
c e n t e r . L i k e UC 1, however, I e l e c t e d t o a l l o w the 
machine t o p i c k the numbers f o r me. The o b j e c t then 
became t o have a numbered sphere among the 20 t h a t 
f e l l i n the two v e r t i c a l columns match one or more 
of the numbers p i c k e d among the 80. I p l a y e d f i v e 
games i n t h i s f a s h i o n b e f o r e I f i n a l l y n o t i c e d a 
f i v e by f i v e g r i d , s i m i l a r t o the s m a l l g r i d s 
d e s c r i b e d i n o t h e r games, which f l a s h e d i n the lower 
r i g h t p o r t i o n of the s c r e e n o n l y as l o n g as i t took 
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the numbered spheres t o f a l l . Once those spheres 
were i n p l a c e , the g r i d d i s a p p e a r e d . On e i t h e r 
s p e e d , f a s t or s l o w , I c o u l d not comprehend w i t h any 
meaning what numbers were l o c a t e d where on t h a t 
g r i d . S i n c e the o b j e c t of the game was matching 
numbers one through e i g h t y on the main d i s p l a y w i t h 
the numbers t h a t f e l l v e r t i c a l l y , I saw no 
c o r r e l a t i o n t o t h a t f i v e by f i v e g r i d . 

"Based upon my e x p e r i e n c e and u n d e r s t a n d i n g of 
[§] 13A-12-20(10), [ A l a . Code 1975,] each machine 
observed by the UC'S a t the Casi n o met the 
d e f i n i t i o n of a s l o t machine: 

"'SLOT MACHINE. A gambling d e v i c e t h a t , as 
a r e s u l t of the i n s e r t i o n of a c o i n or 
o t h e r o b j e c t , o p e r a t e s , e i t h e r c o m p l e t e l y 
a u t o m a t i c a l l y or w i t h the a i d of some 
p h y s i c a l a c t by the p l a y e r , i n such a 
manner t h a t , depending upon elements of 
chance, i t may e j e c t something of v a l u e . 
A d e v i c e so c o n s t r u c t e d or r e a d i l y 
a d a p t a b l e or c o n v e r t i b l e t o such use i s no 
l e s s a s l o t machine because i t i s not i n 
wo r k i n g o r d e r or because some m e c h a n i c a l 
a c t of m a n i p u l a t i o n or r e p a i r i s r e q u i r e d 
t o a c c o m p l i s h i t s a d a p t a t i o n , c o n v e r s i o n or 
w o r k a b i l i t y . Nor i s i t any l e s s a s l o t 
machine because a p a r t from i t s use or 
a d a p t a b i l i t y as such i t may a l s o s e l l or 
d e l i v e r something of v a l u e on a b a s i s o t h e r 
than chance.' 

" A f t e r e s t a b l i s h i n g an account r e p r e s e n t e d by a 
p l a y e r ' s c a r d and PIN, p l a y i n g t h e s e machines 
r e q u i r e d the p l a y e r t o i n s e r t t h a t PIN i n t o the 
machine a f t e r s w i p i n g the p l a y e r ' s c a r d . The p l a y e r 
then i n i t i a t e d p l a y by a p h y s i c a l a c t . Each 
s e p a r a t e game c y c l e the UC p l a y e d o p e r a t e d s t r i c t l y 
by chance w i t h o u t any r e l i a n c e upon the p l a y e r ' s 
s k i l l or p o t e n t i a l mastery of p l a y and r e l i e d s o l e l y 
upon the chance t h a t the computer would match 

12 



1120498 

numbers t h a t f i l l e d o r appeared i n s m a l l g r i d s o r 
columns/rows w i t h any number l o c a t e d anywhere on the 
s m a l l , f i v e by f i v e g r i d . The p l a y e r d i d not even 
need t o u n d e r s t a n d or remember w i n n i n g p a t t e r n s 
s i n c e the computer r e c o g n i z e d the p a t t e r n s and 
a l e r t e d the p l a y e r o f the r e s u l t s . In e v e r y 
d i s c e r n i b l e w i n n i n g event, those machines then 
t r a n s f e r r e d monetary c r e d i t i n t o the p l a y e r ' s 
account. Those w i n n i n g s or r e m a i n i n g c r e d i t i n the 
p l a y e r ' s account c o u l d be c o l l e c t e d from the c a s h i e r 
by p r e s e n t i n g the p l a y e r ' s c a r d and PIN t o a 
c a s h i e r . 

"Furthermore, i t i s 
i n s i d e the C a s i n o f i t the 
D e v i c e as o u t l i n e d i n [§] 
1 9 7 5 ] : 

my o p i n i o n the machines 
d e s c r i p t i o n o f a Gambling 
13A-12-20(5)[, A l a . Code 

"'GAMBLING DEVICE. Any d e v i c e , machine, 
p a r a p h e r n a l i a or equipment t h a t i s n o r m a l l y 
used or u s a b l e i n the p l a y i n g phases o f any 
gambling a c t i v i t y , whether t h a t a c t i v i t y 
c o n s i s t s o f gambling between persons or 
gambling by a p e r s o n i n v o l v i n g the p l a y i n g 
o f a machine. However, l o t t e r y t i c k e t s , 
p o l i c y s l i p s and o t h e r items used i n the 
p l a y i n g phases o f l o t t e r y and p o l i c y 
schemes are not gambling d e v i c e s w i t h i n 
t h i s d e f i n i t i o n . ' 

"At t h i s C a s i n o , the m o n i t o r s , d e v i c e s and t h e i r 
s e r v e r s are u s a b l e i n the p l a y i n g phases o f a 
gambling a c t i v i t y . S p e c i f i c a l l y , those m o n i t o r s , 
d e v i c e s and s e r v e r s a l l o w e d the UC t o r i s k something 
o f v a l u e ( S t a t e i s s u e d U n i t e d S t a t e s c u r r e n c y ) on 
the outcome o f a c o n t e s t o f chance (random matching 
o f computer g e n e r a t e d numbers t o a f i v e by f i v e g r i d 
which o c c u r r e d p u r e l y by chance i n s t e a d o f upon any 
s k i l l , whatsoever, by the p l a y e r ) on the 
u n d e r s t a n d i n g t h a t he might r e c e i v e something o f 
v a l u e i n the event o f a c e r t a i n outcome (winnings 
t h a t c o u l d be o b t a i n e d from the c a s h i e r i n exchange 
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f o r h i s PIN s l i p ) . Each and e v e r y time any o f the 
UC's p r e s s e d or touched ' P l a y , ' c u r r e n c y or c r e d i t 
was d e b i t e d f r o m t h e i r a c c o u n t s . In the event o f a 
w i n n i n g p a t t e r n , money or c r e d i t was r e t u r n e d t o 
t h e i r a c c o u n t s . The amount wagered was d e termined 
by the p l a y e r p r i o r t o the i n i t i a t i o n o f a game. 
U n l e s s a p l a y e r d e c i d e d t o a l t e r t h a t amount, the 
s e t t i n g o f the wager amount remained c o n s t a n t u n t i l 
the p l a y e r e l e c t e d t o change the amount. 

"Because the C a s i n o p u r p o r t s t h a t [ i t s ] games 
are forms o f e l e c t r o n i c BINGO, I c i t e now the 
s e c t i o n of the Alabama Supreme C o u r t ' s [Barber v.]  
C o r n e r s t o n e [Community Outreach, I n c . , 42 So. 3d 65 
( A l a . 2009),] d e c i s i o n which so c l e a r l y d e f i n e d the 
game commonly known as BINGO. 

"'The c h a r a c t e r i s t i c s of [bingo] i n c l u d e 
the f o l l o w i n g : 

"'1. Each p l a y e r uses one or more 
cards w i t h spaces a r r a n g e d i n f i v e columns 
and f i v e rows, w i t h an alphanumeric or 
s i m i l a r d e s i g n a t i o n a s s i g n e d t o each space. 

"'2. Alphanumeric or s i m i l a r 
d e s i g n a t i o n s are randomly drawn and 
announced one by one. 

"'3. In o r d e r t o p l a y , each p l a y e r 
must pay a t t e n t i o n t o the v a l u e s announced; 
i f one of the v a l u e s matches a v a l u e on one 
or more of the p l a y e r ' s c a r d s , the p l a y e r 
must p h y s i c a l l y a c t by marking h i s or her 
c a r d a c c o r d i n g l y . 

"'4. A p l a y e r can f a i l t o pay p r o p e r 
a t t e n t i o n or t o p r o p e r l y mark h i s or her 
c a r d , and t h e r e b y miss an o p p o r t u n i t y t o be 
d e c l a r e d a winner. 
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"'5. A p l a y e r must r e c o g n i z e t h a t h i s 
or her c a r d has a "bingo," i . e . , a 
p r e d e t e r m i n e d p a t t e r n of matching v a l u e s , 
and i n t u r n announce t o the o t h e r p l a y e r s 
and the announcer t h a t t h i s i s the case 
b e f o r e any o t h e r p l a y e r does so. 

"'6. The game of bingo contemplates 
a group a c t i v i t y i n which m u l t i p l e p l a y e r s 
compete a g a i n s t each o t h e r t o be the f i r s t 
t o p r o p e r l y mark a c a r d w i t h the 
p r e d e t e r m i n e d w i n n i n g p a t t e r n and announce 
t h a t f a c t . ' 

"[42 So. 3d a t 86.] 

"In the game commonly known as b i n g o , 
alphanumeric p a i r i n g s such as B15, I25, N61, e t c . , 
are announced one by one. In my example i n the 
p r e v i o u s sentence, i f B15 i s announced by the 
c a l l e r , the number 15 can o n l y be p r o p e r l y 'daubed' 
i f i t appears somewhere i n the v e r t i c a l column under 
'B.' I f 15 appears i n the 'O' column and the p l a y e r 
'daubs' 15 i n the 'O' column, i t w i l l be c o n s i d e r e d 
i n c o r r e c t and cannot be a t t r i b u t e d toward a w i n n i n g 
p a t t e r n . On the machines the UC's p l a y e d and 
w i t n e s s e d a t the C a s i n o , the numbers s i m p l y had t o 
e x i s t somewhere on the f i v e by f i v e g r i d w i t h o u t 
r e g a r d t o column, o r d e r , alphanumeric or s i m i l a r 
d e s i g n a t i o n . 

" R e g a r d l e s s of the method the numbers appeared 
i n the c u r r e n t gaming systems a t the C a s i n o , they 
seem t o be randomly drawn and d i d not re p e a t 
themselves i n such a way t h a t c o u l d be r e a d i l y 
d i s t i n g u i s h e d . T h e i r o r d e r of draw, appearance or 
l o c a t i o n i n t h e i r r e s p e c t i v e f i l l i n g g r i d or columns 
had no b e a r i n g on a matching number on the s m a l l , 
f i v e by f i v e p l a y i n g g r i d s . F urthermore, those 
drawn numbers have no alphanumeric or s i m i l a r 
d e s i g n a t i o n . They are s i m p l y numbers and are not 
announced i n any way t o the p l a y e r s . On the 
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machines a t the C a s i n o , a l l of the a p p e a r i n g or 
drawn numbers appear i n a ma t t e r of seconds which i s 
i n c o n t r a s t t o the t r a d i t i o n a l game of bi n g o where 
the announcement of alphanumeric p a i r i n g s o c c u r s a t 
a slow enough cadence t o a l l o w a p l a y e r t o 
un d e r s t a n d the p a i r i n g c a l l e d and then l o o k f o r a 
pr o p e r match on any of h i s cards b e f o r e the next 
p a i r i n g i s c a l l e d . In the t r a d i t i o n a l p l a y i n g of 
bi n g o , a p l a y e r ' s s k i l l and a b i l i t y t o scan m u l t i p l e 
cards i n s e a r c h of the c a l l e d p a i r i n g becomes a 
f a c t o r . The more cards a p l a y e r purchases i n a 
t r a d i t i o n a l game g i v e s him more o p p o r t u n i t i e s t o be 
the f i r s t among h i s c o m p e t i t o r s t o r e c o g n i z e and 
announce a w i n n i n g p a t t e r n . A l a c k of s k i l l i n 
sc a n n i n g m u l t i p l e cards or any l a p s e of a t t e n t i o n 
c o u l d cause a p l a y e r i n a t r a d i t i o n a l game of bi n g o 
t o miss a matching announced p a i r i n g . A t the 
Ca s i n o , the computer h i g h l i g h t s the 'matching' 
numbers f o r the p l a y e r by means of v i s u a l 
a s s o c i a t i o n w i t h the d e c o r a t i v e s p i n n i n g r e e l s which 
c o m p l e t e l y e l i m i n a t e s any chance a more s k i l l e d or 
a l e r t p l a y e r c o u l d have an advantage. 

"There was no need f o r a t t e n t i o n t o be p a i d by 
the UC's nor by any o t h e r p l a y e r s t h e y observed t o 
the numbers announced s i n c e none were announced. 
A l t h o u g h the numbers on the machines a t the Casi n o 
are d i s p l a y e d , they appear a t computer speed and the 
p l a y e r i s a f f o r d e d no o p p o r t u n i t y t o match the 
numbers on h i s own. The p l a y e r i s s i m p l y bypassed 
i n t h a t the computer i d e n t i f i e s the matching numbers 
and p a t t e r n and then f o r c e s the p l a y e r t o acce p t the 
computer's r e c o g n i t i o n of w i n n i n g p a t t e r n s . 

" I n the event a w i n n i n g p a t t e r n i s p r e s e n t , the 
computer d e t e r m i n e s , and w i t h o u t i n p u t from the 
p l a y e r , t h a t the p l a y e r i s a winner s i m p l y by 
h i g h l i g h t i n g the w i n n i n g p a t t e r n f o r him through 
some r e p r e s e n t a t i o n on the r e e l s a f t e r they st o p 
s p i n n i n g . There i s no o p p o r t u n i t y t o r e c o g n i z e and 
'daub' any area of the e n t i r e s c r e e n . There i s no 
chance something of v a l u e from t h a t w i n n i n g game 
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w i l l not be t r a n s f e r r e d or e j e c t e d i n t o the p l a y e r ' s 
account. At no time d u r i n g any of the UC's a c t u a l 
p l a y were they c o m p e l l e d t o compare the numbers i n 
the area where numbers appeared or f i l l e d t o the 
p l a y i n g g r i d t o i n s u r e the numbers matched. 

"The r u l e s of p l a y a t the Cas i n o had no 
requirement t h a t the UC's or any o t h e r p l a y e r were 
r e q u i r e d t o announce, or o t h e r w i s e make known, t o 
any o t h e r p l a y e r or employee t h a t he/they had won a 
game. Furthe r m o r e , t h e r e was no i n d i c a t i o n they 
were competing w i t h any o t h e r p l a y e r t o be the f i r s t 
t o do so. A t no time were the UC's prompted t o 
speed up t h e i r c l a i m i n g of a p r i z e . F i r s t , t h e r e 
was no requirement t o c l a i m any p r i z e . Second, the 
UC's a l l o w e d s u f f i c i e n t time t o e l a p s e i n o r d e r t o 
l e a r n i f , l i k e some o t h e r s l o t machines i n some 
o t h e r c a s i n o s , the s e r v e r would attempt t o speed up 
subsequent games p l a y e d by the p a t r o n s by a l e r t i n g 
them t o a timed countdown b e f o r e they l o s t any 
w i n n i n g s . 

"Based upon the observed f a c t s o u t l i n e d by me i n 
t h i s A f f i d a v i t on the e s t a b l i s h e d dates and a l s o 
upon my t r a i n i n g , e x p e r i e n c e and u n d e r s t a n d i n g of 
the gambling laws of the S t a t e of Alabama, I do 
a s s e r t the S t a t e of Alabama has p r o b a b l e cause t o 
b e l i e v e t h a t i l l e g a l s l o t machines and gambling 
d e v i c e s are c u r r e n t l y p r e s e n t w i t h i n [the c a s i n o ] . " 2 

2 S e c t i o n 13A-12-27, A l a . Code 1975, p r o v i d e s : 

"(a) A person commits the crime of p o s s e s s i o n of 
a gambling d e v i c e i f w i t h knowledge of the c h a r a c t e r 
t h e r e o f he manufactures, s e l l s , t r a n s p o r t s , p l a c e s 
or p o s s e s s e s , or conducts or n e g o t i a t e s any 
t r a n s a c t i o n a f f e c t i n g or d e s i g n e d t o a f f e c t 
ownership, c u s t o d y or use o f : 

"(1) A s l o t machine; or 
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A c c o r d i n g t o S i s s o n , he s u b m i t t e d the a f f i d a v i t t o Judge 

Young, a l o n g w i t h , among o t h e r t h i n g s , a photograph of the 

c a s i n o and a v i d e o r e c o r d i n g c o n t a i n i n g h i g h l i g h t s from the 

s u r v e i l l a n c e v i d e o mentioned i n the a f f i d a v i t . S i s s o n a l s o 

o f f e r e d t o p r o v i d e the e n t i r e s u r v e i l l a n c e v i d e o i m m e d i a t e l y 

i f n e c e s s a r y . T h i s Court has viewed the v i d e o r e c o r d i n g t h a t 

was s u b m i t t e d t o Judge Young. T h i s r e c o r d i n g f u l l y and 

c l e a r l y c o r r o b o r a t e s the d e s c r i p t i o n i n S i s s o n ' s a f f i d a v i t as 

t o the n a t u r e of the machines a l l e g e d t o be i l l e g a l g a m b l i n g 

d e v i c e s and the manner i n which those machines are " p l a y e d . " 

Judge Young d e n i e d the S t a t e ' s a p p l i c a t i o n f o r a s e a r c h 

w a r r a n t . In an a f f i d a v i t a t t a c h e d t o the S t a t e ' s p e t i t i o n t o 

t h i s C o u r t , S i s s o n s t a t e d : 

"[The judge] gave two reasons f o r h i s r e f u s a l t o 
s i g n . F i r s t , he s a i d t h a t the Alabama Supreme 
C o u r t ' s d e c i s i o n i n the [Barber v.] C o r n e r s t o n e [ , 42 
So. 3d 65 ( A l a . 2009),] case was not c l e a r and d i d 
not a s s i s t him i n d e t e r m i n i n g i f the V i c t o r y L a n d 
machines were l e g a l or n o t . Second, he noted the 
c o n f l i c t between two law enforcement a g e n c i e s 
r e g a r d i n g the l e g a l i t y of the machines. He e x p l a i n e d 
t h a t the S h e r i f f of Macon County had c e r t i f i e d the 

"(2) Any o t h e r g a m b l i n g d e v i c e , w i t h 
the i n t e n t i o n t h a t i t be used i n the 
advancement of u n l a w f u l g a m b l i n g a c t i v i t y . 

"(b) P o s s e s s i o n of a g a m b l i n g d e v i c e i s a 
C l a s s A misdemeanor." 
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machines as l e g a l , but now the A t t o r n e y G e n e r a l was 
c l a i m i n g the same machines were i l l e g a l . " 

A f t e r Judge Young d e n i e d the a p p l i c a t i o n f o r the s e a r c h 

w a r r a n t , the S t a t e f i l e d a p e t i t i o n f o r a w r i t o f mandamus 

w i t h the Court o f C r i m i n a l Appeals s e e k i n g an o r d e r d i r e c t i n g 

Judge Young t o i s s u e the w a r r a n t . Judge Young f i l e d a l e t t e r 

i n response t o the S t a t e ' s p e t i t i o n , s t a t i n g : 

" A f t e r r e v i e w i n g the a f f i d a v i t i n s u p p o r t o f the 
s e a r c h w a r r a n t and v i e w i n g v i d e o e v i d e n c e , t h i s 
C o urt r e s p e c t f u l l y d e c l i n e d t o i s s u e the s e a r c h 
w a r r a n t . I i n f o r m e d the i n v e s t i g a t o r s f o r the 
A t t o r n e y G e n e r a l ' s O f f i c e t h a t I f e l t t h e i r 
a f f i d a v i t s were inadequate g i v e n the f a c t t h a t 
another law enforcement o f f i c i a l , S h e r i f f o f Macon 
County, had p u b l i c l y d e c l a r e d the same machines, 
which the A t t o r n e y G e n e r a l deemed i l l e g a l , t o be 
l e g a l . I a l s o d i s c u s s e d the m a t t e r t h a t the S h e r i f f 
a l o n g w i t h an e x p e r t f o r V i c t o r y l a n d d e c l a r e d 
p u b l i c l y on t e l e v i s i o n t h a t these machines c o m p l i e d 
w i t h the s i x - p o i n t t e s t as s e t out i n [Barber v. ]  
C o r n e r s t o n e [ , 42 So. 3d 65 ( A l a . 2 0 0 9 ) ] . T h e r e f o r e , 
I d i d not f i n d t h a t the a f f i d a v i t s or v i d e o e v i d e n c e 
s u p p o r t i n g t h i s s e a r c h warrant t o a d e q u a t e l y 
e s t a b l i s h p r o b a b l e cause t h a t a crime was b e i n g 
committed. The Court a t t h a t time d i s c u s s e d the 
analogy of two law enforcement o f f i c i a l s a p p r o a c h i n g 
a Judge f o r the purpose of a s e a r c h warrant where 
one s a i d t h a t t h e r e was c o c a i n e i n a r e s i d e n c e and 
the o t h e r s a i d t h a t the substance was not c o c a i n e . 
A s e a r c h w a r r a n t i s an e x t r a o r d i n a r y w r i t and the 
Judge i s s u i n g s a i d w a r r a n t s h o u l d be s o u n d l y 
c o n v i n c e d of an i l l e g a l a c t i v i t y . In the i n s t a n t 
case, g i v e n the f a c t t h a t [Amendment No. 744, 
Alabama C o n s t i t u t i o n 1901, now L o c a l Amendments, 
Macon County, § 1 (Off. Recomp.),] which p r o v i d e s 
f o r b i n g o b e i n g p l a y e d a t V i c t o r y l a n d a l l o w s the 
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S h e r i f f t o make a d e t e r m i n a t i o n as t o the n a t u r e of 
the b i n g o , and f u r t h e r , g i v e n the f a c t t h a t he has 
p u b l i c l y d e c l a r e d the machines p r e s e n t l y l o c a t e d a t 
t h a t l o c a t i o n t o comply w i t h the Supreme Court 
guidance i n C o r n e r s t o n e , t h e r e i s c l e a r l y a l a c k of 
s u f f i c i e n t p r o b a b l e cause t o wa r r a n t such an 
e x t r a o r d i n a r y w r i t . I urge t h i s C ourt not t o get 
caught up i n the p o l i t i c s of our p u b l i c o f f i c i a l s or 
the gaming i n d u s t r y , but l o o k d e e p l y i n t o what i s 
n e c e s s a r y i n o r d e r t o f a i r l y a d m i n i s t e r the laws of 
t h i s c o u n t r y . I f the P e t i t i o n e r i n t h i s case 
succeeds, then i t w i l l put Judges of t h i s S t a t e i n 
the u n t e n a b l e p o s i t i o n of d e t e r m i n i n g which 
c o n s t i t u t i o n a l o f f i c e r t h e y choose t o b e l i e v e . 

"The P e t i t i o n e r , i n f a c t , i s a s k i n g t h i s Judge 
to s i g n an Order whereby he d e c l a r e s these machines 
to be i l l e g a l , when t h e r e has been no such d e c i s i o n 
on t h i s i s s u e by any Co u r t . I f these machines were 
of such an i l l e g a l n a t u r e , as c i t e d i n the e x t e n s i v e 
b r i e f of the A t t o r n e y G e n e r a l , then why does the 
A t t o r n e y G e n e r a l need a w a r r a n t ? T h i s b u s i n e s s i s 
f o r p u b l i c i n v i t e e s and a s e a r c h warrant would not 
be r e q u i r e d i f these machines were i n p l a i n s i g h t 
and i l l e g a l . " 

W i thout g i v i n g any reason i n i t s o r d e r , the Cou r t of 

C r i m i n a l Appeals d e n i e d the S t a t e ' s p e t i t i o n . The S t a t e then 

p e t i t i o n e d t h i s C ourt f o r the w r i t of mandamus. 

A n a l y s i s 

B e f o r e a d d r e s s i n g Judge Young's r e p l y t o the p e t i t i o n 

b e f o r e t h i s C o u r t , we note t h a t n o t h i n g i n S i s s o n ' s a f f i d a v i t 

d e s c r i b i n g the reasons Judge Young gave a t the time f o r 

denying the s e a r c h warrant and n o t h i n g i n Judge Young's 
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response t o the S t a t e ' s p e t i t i o n i n the Court of C r i m i n a l 

Appeals makes any mention of any concern as t o S i s s o n ' s 

c r e d i b i l i t y as an a f f i a n t i n s u p p o r t of the a p p l i c a t i o n f o r 

the s e a r c h w a r r a n t or the a c c u r a c y of the s u r v e i l l a n c e v i d e o 

s u b m i t t e d t o Judge Young. In the Court of C r i m i n a l A p p e a l s , 

Judge Young defended h i s d e n i a l of the S t a t e ' s w a r r a n t 

a p p l i c a t i o n on p u r e l y l e g a l grounds. P r i m a r y among these 

grounds was the f a c t , a c c o r d i n g t o Judge Young's s u b m i s s i o n t o 

t h i s C o u r t , t h a t Macon County S h e r i f f D a v i d Warren had 

" p u b l i c l y d e c l a r e d on t e l e v i s i o n " t h a t the machines a t 

V i c t o r y L a n d were l e g a l . 3 Judge Young (sometimes r e f e r r e d t o 

h e r e i n a f t e r as the " t h e t r i a l judge") a l s o took the p o s i t i o n 

t h a t no p r o b a b l e cause c o u l d e x i s t where two law-enforcement 

o f f i c i a l s d i s a g r e e over the l e g a l i t y of the a l l e g e d c o n t r a b a n d 

t h a t i s the s u b j e c t of the a p p l i c a t i o n f o r a s e a r c h w a r r a n t . 

In h i s r e p l y t o the S t a t e ' s p e t i t i o n f i l e d w i t h t h i s 

C o u r t , Judge Young r e s t a t e s the p o s i t i o n s he took b e f o r e the 

Court of C r i m i n a l A p p e a l s , but f o r the f i r s t time now i n c l u d e s 

3Amendment No. 744, A l a . Const. 1901 (now L o c a l 
Amendments, Macon County, § 1, A l a . Const. 1901 (Off. 
Recomp.)), s t a t e s , i n p a r t , t h a t " [ t ] h e s h e r i f f s h a l l 
promulgate r u l e s and r e g u l a t i o n s f o r the l i c e n s i n g and 
o p e r a t i o n of b i n g o games w i t h i n the county. The s h e r i f f s h a l l 
i n s u r e compliance p u r s u a n t t o any r u l e or r e g u l a t i o n " 
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statements from which one might i n f e r t h a t t h e r e c o u l d have 

been a problem w i t h S i s s o n ' s c r e d i b i l i t y or the a c c u r a c y of 

the s u r v e i l l a n c e v i d e o . 4 These comments come o n l y a f t e r the 

S t a t e , i n the Court of C r i m i n a l Appeals and a g a i n i n t h e i r 

i n i t i a l f i l i n g i n t h i s C o u r t , s e i z e d upon the f a c t t h a t the 

t r i a l judge had e x p r e s s e d no doubt about " t h e c r e d i b i l i t y of 

the a f f i a n t and h i s proposed t e s t i m o n y , the a c c u r a c y of the 

v i d e o or the s u f f i c i e n c y of the e v i d e n c e . " Even i n these 

comments ( s e e note 4 accompanying t h i s p a r a g r a p h ) , Judge Young 

st o p s s h o r t of a c t u a l l y s a y i n g t h a t , i n f a c t , he found S i s s o n 

t o l a c k c r e d i b i l i t y . Moreover, he o f f e r s no reason why t h i s 

might be the c a s e . L i k e w i s e , he s t o p s s h o r t of a s s e r t i n g t h a t 

the s u r v e i l l a n c e v i d e o i s i n a c c u r a t e . Thus, we have b e f o r e us 

4Judge Young's s u b m i s s i o n t o t h i s C ourt i n c l u d e s the 
f o l l o w i n g : 

C o u r t 
of the 

"Next, the P e t i t i o n e r contends t h a t t h i s 
had e x p r e s s e d no doubt about the c r e d i b i l i t y 
a f f i a n t and h i s proposed t e s t i m o n y , the a c c u r a c y of 
the v i d e o or the s u f f i c i e n c y of the evi d e n c e o f f e r e d 
t o s u p p o r t the a p p l i c a t i o n . T h i s c o u r t does not 
r o u t i n e l y c r i t i c i z e the a f f i a n t s d u r i n g t h e i r 
p r o p o s a l s f o r s e a r c h w a r r a n t s . I t i s the p o s i t i o n 
of t h i s C ourt t h a t i t i s t o observe and take i n t o 
c o n s i d e r a t i o n those m a t t e r s brought b e f o r e i t and i n 
a l l o t h e r m a t t e r s made known t o the c o u r t i n o r d e r 
t o make a d e t e r m i n a t i o n as t o the s u f f i c i e n c y of 
p r o b a b l e c a u s e . The C o u r t d i d so i n i t s d e c i s i o n 
not t o i s s u e the s e a r c h w a r r a n t . " 
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o n l y mere s u g g e s t i o n s of p o s s i b i l i t i e s not p r e v i o u s l y 

t e n d e r e d . T h i s b e l a t e d p r o f f e r , such as i t i s , does n o t h i n g 

t o d e t e r t h i s C o u r t from the c o n c l u s i o n reached i n i s s u i n g the 

w r i t of mandamus t h a t , based on the e r r o r s of law d e s c r i b e d i n 

h i s s u b m i s s i o n s t o the C o u r t of C r i m i n a l Appeals and t o t h i s 

C o u r t and the o t h e r c i r c u m s t a n c e s p r e s e n t e d ( s e e d i s c u s s i o n 

i n f r a ) , Judge Young a c t e d o u t s i d e the d i s c r e t i o n a f f o r d e d him 

by law when he d e n i e d the S t a t e ' s r e q u e s t f o r a s e a r c h w a r r a n t 

i n t h i s case. 

G i v e n the l a c k of any reason t o s u s p e c t the c r e d i b i l i t y 

or a c c u r a c y of the e v i d e n c e t e n d e r e d t o the t r i a l j u d g e , we 

a p p l y the same e v i d e n t i a r y s t a n d a r d a p p l i e d i n cases such as 

V i n s o n v. S t a t e , 843 So. 2d 229, 231-32 ( A l a . 2001), a case 

i n which t h i s C o u r t i s s u e d a w r i t of mandamus r e v e r s i n g a 

d e c i s i o n of the C o u r t of C r i m i n a l Appeals r e q u i r i n g 

s u p p r e s s i o n of e v i d e n c e o b t a i n e d p u r s u a n t t o a s e a r c h w a r r a n t : 

"The e v i d e n c e p r e s e n t e d a t the h e a r i n g on 
V i n s o n ' s motion t o suppress c o n s i s t e d of the 
t e s t i m o n y of the o f f i c e r s who e x e c u t e d the w a r r a n t . 
That e v i d e n c e was u n d i s p u t e d . A c c o r d i n g l y , we r e v i e w 
the t r i a l c o u r t ' s d e c i s i o n t o g r a n t the motion t o 
suppress under a 'de novo' s t a n d a r d of r e v i e w . 
O r n e l a s v. U n i t e d S t a t e s , 517 U.S. 690, 116 S.Ct. 
1657, 134 L.Ed.2d 911 (1996); S t a t e v. H i l l , 690 So. 
2d 1201 ( A l a . 1996); and S t a t e v. Smith, 785 So. 2d 
1169 ( A l a . Crim. App. 2000) . We a p p l y t h i s s t a n d a r d 
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to the g e n e r a l q u e s t i o n whether the a f f i d a v i t of 
Agent Guy Warren was s u f f i c i e n t t o s u p p l y p r o b a b l e 
cause t o i s s u e the w a r r a n t . " 

See a l s o S t a t e v. H i l l , 690 So. 2d 1201, 1203-04 ( A l a . 1996) 

( r e v e r s i n g a s u p p r e s s i o n o r d e r and n o t i n g t h a t " [ t ] h e t r i a l 

j u d g e ' s r u l i n g i n t h i s case was based upon h i s i n t e r p r e t a t i o n 

of the term ' r e a s o n a b l e s u s p i c i o n ' as a p p l i e d t o an u n d i s p u t e d 

s e t of f a c t s ; the p r o p e r i n t e r p r e t a t i o n i s a q u e s t i o n of 

l a w " ) . S i m i l a r l y , v a r i o u s f e d e r a l c o u r t s have h e l d t h a t 

whether the f a c t s c o n t a i n e d i n a s e a r c h w a r r a n t are s u f f i c i e n t 

t o e s t a b l i s h p r o b a b l e cause of a f e d e r a l crime i s a q u e s t i o n 

of law, s u b j e c t t o de novo re v i e w . See U n i t e d S t a t e s v. 

B r a d l e y , 644 F.3d 1213, 1263-64 (11th C i r . 2011). 

In a d d i t i o n , because, as i n V i n s o n , t h i s m a t ter comes t o 

us by way of a p e t i t i o n f o r a w r i t of mandamus, we are m i n d f u l 

t h a t such a w r i t w i l l be i s s u e d o n l y where t h e r e i s 

"(1) a c l e a r l e g a l r i g h t i n the p e t i t i o n e r t o the 
o r d e r sought; (2) an i m p e r a t i v e duty upon the 
respondent t o pe r f o r m , accompanied by a r e f u s a l t o 
do so; (3) the l a c k of another adequate remedy; and 
(4) p r o p e r l y i n v o k e d j u r i s d i c t i o n of the c o u r t . " 

Ex p a r t e Integon Corp., 672 So. 2d 497, 499 ( A l a . 1995). 

I t i s w e l l s e t t l e d t h a t 
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" [ a ] s a g e n e r a l r u l e a w r i t of mandamus w i l l not 
i s s u e t o r e v i e w an e x e r c i s e of j u d i c i a l or q u a s i 
j u d i c i a l d i s c r e t i o n 

" T h i s r u l e , however, has an e x c e p t i o n i n t h i s 
j u r i s d i c t i o n , f o r i n some cases the w r i t of mandamus 
has been employed t o c o r r e c t e r r o r s of i n f e r i o r 
t r i b u n a l s , and t o p r e v e n t a f a i l u r e of j u s t i c e where  
t h e r e i s a c l e a r r i g h t and t h e r e i s an absence of  
any o t h e r adequate remedy, and i t has a l s o been  
employed t o p r e v e n t an abuse of d i s c r e t i o n , or t o  
c o r r e c t an a r b i t r a r y a c t i o n o u t s i d e of the e x e r c i s e 
of a r e a s o n a b l e d i s c r e t i o n . " 

Foshee v. S t a t e , 210 A l a . 155, 156-57, 97 So. 565, 566 (1923) 

(emphasis added) (quoted w i t h a p p r o v a l i n Ex p a r t e Brookwood  

Med. C t r . , 994 So. 2d 264, 268 ( A l a . 2008) ( w r i t of mandamus 

may be i s s u e d " ' t o p r e v e n t an abuse of d i s c r e t i o n , or t o 

c o r r e c t an a r b i t r a r y a c t i o n o u t s i d e of the e x e r c i s e of a 

re a s o n a b l e d i s c r e t i o n ' " ) ) . 

A l s o , t h i s C o u r t has noted: 

"[M]andamus ' i s a p p r o p r i a t e i n e x c e p t i o n a l 
c i r c u m s t a n c e s which amount t o j u d i c i a l u s u r p a t i o n of 
power.' [Ex p a r t e ] N i c e , 407 So. 2d [874,] 878 
[ ( A l a . 1981)] (emphasis o m i t t e d ) . Moreover, 
'mandamus can be used t o p r e v e n t a gro s s d i s r u p t i o n 
i n the a d m i n i s t r a t i o n of c r i m i n a l j u s t i c e . ' N i c e , 
407 So. 2d a t 879 .... Thus, when the t r i a l c o u r t  
has a c t e d w i t h o u t l a w f u l a u t h o r i t y , the S t a t e has  
been a f f o r d e d mandamus r e l i e f . See, e.g., S t a t e v.  
Bl a n e , 985 So. 2d 384 ( A l a . 2007) ( d i r e c t i n g c i r c u i t 
c o u r t t o v a c a t e o r d e r expunging c r i m i n a l r e c o r d ) ; 
D.B.Y. v. S t a t e , 910 So. 2d 820 ( A l a . Crim. App. 
2005) ( d i r e c t i n g t r i a l c o u r t t o r e i n s t a t e j u v e n i l e ' s 
p r o b a t i o n and d i r e c t t h a t j u v e n i l e undergo 
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s e x u a l - o f f e n d e r r i s k assessment b e f o r e b e i n g 
r e l e a s e d from p r o b a t i o n ) . " 

Ex p a r t e K i n g , 23 So. 3d 77, 79 ( A l a . 2009) (emphasis added); 

see a l s o S t a t e v. Fowler, 32 So. 3d 21, 26 ( A l a . 2009) ("[T]he 

t r i a l c o u r t ' s o r d e r r e q u i r i n g the S t a t e t o produce i t s w i t n e s s 

l i s t f o r t r i a l and a summary of each w i t n e s s ' s t e s t i m o n y w i l l 

r e s u l t i n a g r o s s d i s r u p t i o n i n the a d m i n i s t r a t i o n of 

j u s t i c e . " ) ; S t a t e v. B l a n e , 985 So. 2d 384, 386 ( A l a . 2007) 

("'When we c o n s i d e r a mandamus p e t i t i o n , the scope of our 

re v i e w i s t o determine whether the t r i a l c o u r t c l e a r l y 

exceeded i t s d i s c r e t i o n . ' 'Mandamus i s an e x t r a o r d i n a r y 

remedy, but i s a p p r o p r i a t e i n e x c e p t i o n a l c i r c u m s t a n c e s which 

amount t o j u d i c i a l u s u r p a t i o n of power.' Moreover, we have 

r e c o g n i z e d t h a t 'mandamus can be used t o p r e v e n t a g r o s s 

d i s r u p t i o n i n the a d m i n i s t r a t i o n of c r i m i n a l j u s t i c e . ' " 

( c i t a t i o n s o m i t t e d ) ) . 

As one w e l l known t r e a t i s e e x p l a i n s : 

"Mandamus l i e s t o compel a judge t o i s s u e a  
war r a n t of a r r e s t i n a c r i m i n a l case where i t i s the  
judge's duty t o do so, but not where t h i s would be 
to c o n t r o l the judge's d i s c r e t i o n , u n l e s s such  
d i s c r e t i o n i s g r o s s l y abused." 

55 C.J.S. Mandamus § 143 (2009) ( f o o t n o t e s o m i t t e d ; emphasis 

added). 
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Cases b o t h w i t h i n and w i t h o u t Alabama make c l e a r t h a t a 

c o u r t c o n s i d e r i n g the i s s u a n c e of a wa r r a n t a c t s o u t s i d e i t s 

d i s c r e t i o n when i t d e n i e s the wa r r a n t based on an improper or 

erroneous l e g a l ground. T h i s Court l o n g ago h e l d t h a t a w r i t 

of mandamus may be used t o r e q u i r e the i s s u a n c e of a wa r r a n t 

under such c i r c u m s t a n c e s . 

In Benners v. S t a t e ex r e l . H e f l i n , 124 A l a . 97, 26 So. 

942 (1899), t h i s C ourt h e l d t h a t mandamus w i l l l i e t o compel 

the i s s u a n c e of an a r r e s t w a r r a n t where the m a g i s t r a t e r e f u s e d 

t o i s s u e the wa r r a n t based o n l y upon the supposed i n v a l i d i t y  

of a s t a t u t e . Benners i s thus s i m i l a r t o the p r e s e n t case i n 

t h a t b o t h i n v o l v e a l e g a l q u e s t i o n as t o what conduct i s 
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p r o h i b i t e d under e x t a n t law. 5 The Court i n Benners e x p l a i n e d 

the a v a i l a b i l i t y of mandamus as f o l l o w s : 

"Mandamus as a remedy i s a v a i l a b l e i n c r i m i n a l 
as w e l l as i n c i v i l c a s e s . While i t w i l l not 
o r d i n a r i l y i n e i t h e r case be used t o d i r e c t a 
j u d i c i a l o f f i c e r how t o a c t i n the performance of 
d i s c r e t i o n a r y j u d i c i a l f u n c t i o n s , i t w i l l l i e t o s e t 
i n motion the performance of o f f i c i a l d u t i e s , 
whether they be j u d i c i a l or m i n i s t e r i a l . So i t l i e s 
t o compel an i n f e r i o r c o u r t t o p r o c e e d w i t h a 
c r i m i n a l t r i a l or p r o c e e d i n g of which the c o u r t has 
w r o n g f u l l y d e c l i n e d j u r i s d i c t i o n and t o compel an  
o f f i c e r charged w i t h the duty t o take c o g nizance of  
a c r i m i n a l charge p r e f e r r e d by a f f i d a v i t , and  
t h e r e o n t o i s s u e h i s warrant of a r r e s t . ... The  
a f f i d a v i t i s r e g u l a r i n form, and f u l l i n substance.  
When made, i t became the duty of the j u s t i c e t o  
i s s u e h i s w a r r a n t of a r r e s t , r e t u r n a b l e as p r o v i d e d 
by the a c t of Feb r u a r y 9, 1895 (Acts 1894-95, 
p. 498). 

5A judge c o n s i d e r i n g an a p p l i c a t i o n f o r a s e a r c h w a r r a n t 
n e c e s s a r i l y must determine what i t i s t h a t the law p r o h i b i t s 
and then d e c i d e whether the e v i d e n c e b e f o r e the judge amounts 
t o " p r o b a b l e cause" t o b e l i e v e t h a t the conduct or items a t 
i s s u e f a l l w i t h i n t h a t p r o h i b i t i o n . In the t y p i c a l d i s p u t e 
over the p r o p r i e t y of a s e a r c h w a r r a n t , the l a t t e r , f a c t u a l 
i s s u e predominates. The i s s u e of what i t i s t h a t e x t a n t law 
p r o h i b i t s t y p i c a l l y i s a f u n c t i o n s o l e l y of the terms of an 
a p p l i c a b l e c r i m i n a l s t a t u t e and commonly i s not i n q u e s t i o n . 
Here, however, the q u e s t i o n of e x a c t l y what the law p r o h i b i t s 
i s a t the f o r e and i s a f u n c t i o n not o n l y of c r i m i n a l s t a t u t e s 
p r o h i b i t i n g " s l o t machines" and "gambling d e v i c e s " but a l s o of 
c o n s t i t u t i o n a l p r o v i s i o n s p e r m i t t i n g " b i n g o . " (As d i s c u s s e d 
i n the t e x t , i n f r a , i n answering t h i s q u e s t i o n , Judge Young 
e r r o n e o u s l y r e l i e d , among o t h e r t h i n g s , upon the l e g a l 
c o n c l u s i o n of the Macon County s h e r i f f . ) 
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"There was no e r r o r i n the judgment awarding the 
w r i t of mandamus, and i t w i l l be a f f i r m e d . " 6 

124 A l a . a t 101-02, 26 So. a t 943-44 (emphasis added). 

Ex p a r t e U n i t e d S t a t e s , 287 U.S. 241 (1932), a l s o 

i n v o l v e d l e g a l e r r o r by a t r i a l c o u r t i n r e f u s i n g t o i s s u e a 

wa r r a n t . The U n i t e d S t a t e s Supreme Court h e l d t h a t mandamus 

w i l l l i e t o compel a d i s t r i c t c o u r t judge t o i s s u e a bench 

w a r r a n t where i t had r e f u s e d t o do so d e s p i t e the f a c t t h a t 

an i n d i c t m e n t had been i s s u e d . Because the i n d i c t m e n t 

" c o n c l u s i v e l y determines the e x i s t e n c e of p r o b a b l e cause f o r 

h o l d i n g the accused t o answer," the a u t h o r i t y t o i s s u e the 

war r a n t does not " c a r r y w i t h i t the power t o d e c l i n e t o do so 

under the g u i s e of j u d i c i a l d i s c r e t i o n . " 287 U.S. a t 250. 

In M a r s h a l l v. Herndon, 161 Ky. 232, 170 S.W. 623 (1914), 

the Kentucky Supreme Court l i k e w i s e c o n s i d e r e d a t r i a l c o u r t ' s 

r e f u s a l t o i s s u e a wa r r a n t based on an improper l e g a l ground. 

S i m i l a r t o the e r r o r i n Benners, the e r r o r i n M a r s h a l l 

concerned whether the c h a l l e n g e d conduct was p r o h i b i t e d by a 

v i a b l e c r i m i n a l s t a t u t e . As i n the p r e s e n t case, t h e r e was no 

6 I n Benners, the r e l a t o r sought a w r i t of mandamus i n the 
c i r c u i t c o u r t t o compel a j u s t i c e of the peace t o i s s u e the 
a r r e s t w a r r a n t . T h i s C o u r t a f f i r m e d the judgment of the 
c i r c u i t c o u r t i s s u i n g the w r i t . 
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d i s p u t e as t o the f a c t s ; the o n l y q u e s t i o n was the p u r e l y 

l e g a l one -- whether t h e r e was i n p l a c e a s t a t u t e t h a t made 

the s u s p e c t ' s conduct a crime. The Kentucky Supreme C o u r t ' s 

a n a l y s i s , which b e g i n s by n o t i n g a Kentucky s t a t u t e s i m i l a r t o 

Rule 3.8 and Rule 3.9, A l a . R. Crim. P.,7 i s h e l p f u l : 

" S e c t i o n 31, C r i m i n a l Code, i s as f o l l o w s : 

"'A m a g i s t r a t e s h a l l i s s u e a w a r r a n t 
f o r the a r r e s t of a p e r s o n charged w i t h the 
commission of a p u b l i c o f f e n s e , when, from 
h i s p e r s o n a l knowledge, or from i n f o r m a t i o n 
g i v e n t o him on o a t h , he s h a l l be s a t i s f i e d 
t h a t t h e r e are r e a s o n a b l e grounds f o r 
b e l i e v i n g the charge.' 

" T h i s s e c t i o n makes i t the i m p e r a t i v e duty of  
the m a g i s t r a t e t o i s s u e a w arrant whenever he s h a l l  
be s a t i s f i e d , from the i n f o r m a t i o n g i v e n him on  
o a t h , t h a t t h e r e are r e a s o n a b l e grounds f o r  
b e l i e v i n g the charge. The q u e s t i o n b e f o r e the  
m a g i s t r a t e a t t h i s time i s not whether accused i s 

7 R u l e 3.9, A l a . R. Crim. P., s t a t e s : 

"(a) E v i d e n c e . A warrant s h a l l i s s u e on 
a f f i d a v i t sworn t o b e f o r e the i s s u i n g judge or 
m a g i s t r a t e a u t h o r i z e d by law t o i s s u e s e a r c h 
w a r r a n t s , e s t a b l i s h i n g grounds f o r i s s u i n g the 
w a r r a n t , or upon o r a l t e s t i m o n y p u r s u a n t t o Rule 
3.8(b)." 

(Emphasis added.) Grounds f o r a s e a r c h w a r r a n t e x i s t where 
" t h e r e i s p r o b a b l e cause t o b e l i e v e t h a t the p r o p e r t y sought 
... (4) [ c ] o n s t i t u t e s , or i s e x p e c t e d t o c o n s t i t u t e , e v i d e n c e 
of a c r i m i n a l o f f e n s e under the laws of the S t a t e of Alabama 
or any p o l i t i c a l s u b d i v i s i o n t h e r e o f . " Rule 3.8(a), A l a . R. 
Crim. P. 
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g u i l t y or s h o u l d be c o n v i c t e d . Such m a t t e r s as g u i l t  
and c o n v i c t i o n are p r e s e n t e d t o him f o r j u d i c i a l  
d e t e r m i n a t i o n , when the accused i s a r r e s t e d and  
brought b e f o r e him f o r t r i a l . In t h i s case, i t i s 
u nnecessary t o go i n t o the q u e s t i o n whether, under 
the Code s e c t i o n , s u p r a , the m a g i s t r a t e a c t s 
j u d i c i a l l y or m i n i s t e r i a l l y . The q u e s t i o n i s not 
now b e f o r e us whether i t i s a j u d i c i a l f u n c t i o n t o 
determine whether the a f f i d a v i t i s s u f f i c i e n t . 

" I n t h i s case the p o l i c e judge, who i s the 
m a g i s t r a t e , admits t h a t the a f f i d a v i t i s s u f f i c i e n t , 
and t h a t he i s s a t i s f i e d , from the i n f o r m a t i o n 
c o n t a i n e d t h e r e i n , t h a t the o f f e n s e has been 
committed, i f t h e r e i s a v a l i d c i t y o r d i n a n c e 
c o v e r i n g the s u b j e c t . From the r e c o r d b e f o r e us, i t 
i s e q u a l l y apparent t h a t t h e r e i s a v a l i d c i t y 
o r d i n a n c e . The p e t i t i o n a l l e g e d t h a t f a c t . The 
lower c o u r t p e r m i t t e d Lyon [the s u b j e c t of the 
warrant] t o come i n t o the a c t i o n , and by amended 
answer he says t h a t the o r d i n a n c e has been r e p e a l e d 
and i s no l o n g e r i n f o r c e . By r e p l y , M a r s h a l l 
d e n i e d t h a t the o r d i n a n c e had been r e p e a l e d . With 
the i s s u e thus j o i n e d , the burden was upon Lyon t o 
prove the r e p e a l , and, when he f a i l e d t o i n t r o d u c e 
any e v i d e n c e , h i s c o n t e n t i o n must f a i l . Where i t i s  
a d m i t t e d t h a t the f a c t s shown i n the a f f i d a v i t are  
s u f f i c i e n t t o c o n s t i t u t e an o f f e n s e a g a i n s t a v a l i d  
c i t y o r d i n a n c e , then c e r t a i n l y no d i s c r e t i o n i s l e f t  
t o the m a g i s t r a t e . The Code says t h a t he s h a l l  
i s s u e the w r i t . Mandamus w i l l l i e t o compel an 
i n f e r i o r t r i b u n a l t o a c t , but not t o c o n t r o l i t s 
judgment. 

" S i n c e the p l e a d i n g s show t h a t t h e r e was a v a l i d 
c i t y o r d i n a n c e on the s u b j e c t , and i t i s a d m i t t e d 
t h a t the a f f i d a v i t was s u f f i c i e n t , we t h i n k i t was  
the duty of the m a g i s t r a t e t o i s s u e the w a r r a n t ,  
and, upon r e f u s a l t o a c t , he can be c o m p e l l e d t o do  
so by mandamus, and on t h i s s t a t e of f a c t s the lower 
c o u r t e r r e d i n d i s m i s s i n g the p e t i t i o n . " 
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161 Ky. a t 234, 170 S.W. a t 624 (emphasis added). 

L i k e w i s e , i n S t a t e v. V i a t i c a l S e r v i c e s , I n c . , 741 So. 2d 

560 ( F l a . D i s t . Ct. App. 1999), t h e r e was no d i s p u t e as t o the 

a p p l i c a b l e f a c t s . The F l o r i d a D i s t r i c t C ourt of A p p e a l h e l d 

t h a t the t r i a l c o u r t had committed l e g a l e r r o r i n d e c l i n i n g t o 

i s s u e the s e a r c h w a r r a n t by i m p r o p e r l y a l l o w i n g o t h e r 

c o n s i d e r a t i o n s t o o v e r r i d e the e x i s t e n c e of p r o b a b l e cause. 

T r e a t i n g a p e t i t i o n f o r a w r i t of mandamus as a p e t i t i o n f o r 

the w r i t of c e r t i o r a r i , the F l o r i d a a p p e l l a t e c o u r t o r d e r e d a 

t r i a l c o u r t t o i s s u e a s e a r c h w a r r a n t t h a t had been d e n i e d : 

"Pursuant t o S t a t e v. P e t t i s , 520 So. 2d 250, 
253 ( F l a . 1988), we may e n t e r t a i n s t a t e p e t i t i o n s  
f o r c e r t i o r a r i from p r e t r i a l o r d e r s i n c r i m i n a l  
c a s e s . Here t h e r e i s no remedy t o the s t a t e by  
a p p e a l from the d e n i a l of a s e a r c h w a r r a n t . 
I r r e p a r a b l e harm i s shown because the s t a t e has been 
p r e c l u d e d from o b t a i n i n g i n f o r m a t i o n connected w i t h 
a c r i m i n a l i n v e s t i g a t i o n where the c o u r t found 
p r o b a b l e cause f o r the i s s u a n c e of the w a r r a n t . 
Thus, i f the s t a t e shows a d e p a r t u r e from the  
e s s e n t i a l r e q u i r e m e n t s of law, a w r i t s h o u l d i s s u e . 
What the t r i a l c o u r t has done i n e f f e c t i s t o 

a 
r e v i e w 

suppress e v i d e n c e p r i o r t o i t s s e i z u r e by  
p r e - s e i z u r e h e a r i n g . We f r e q u e n t l y r e v i 
s u p p r e s s i o n o r d e r s where the c o u r t has s u p p r e s s e d 
e v i d e n c e i n a p o s t - s e i z u r e h e a r i n g . Review of such 
p r e t r i a l o r d e r i s a p p e a l a b l e . See F l a . R. App. P. 
9 . 1 4 0 ( c ) ( 1 ) ( B ) . Because the s t a t e has no s i m i l a r 
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remedy from t h i s p r e - s e i z u r e h e a r i n g , we r e v i e w i t 
by c e r t i o r a r i . " 8 

741 So. 2d a t 562 (emphasis added). 

F i n a l l y , we f i n d noteworthy the o b s e r v a t i o n s by one 

commentator based on h i s re v i e w of the ca s e s : 

"The few cases on the i s s u e h o l d t h a t a judge has a 
' m i n i s t e r i a l ' duty t o i s s u e a w a r r a n t a f t e r 
'probable cause' has been e s t a b l i s h e d [by the grand 
j u r y ' s i s s u a n c e of an i n d i c t m e n t ] . ... In o t h e r  
s e t t i n g s as w e l l , r e v i e w i n g c o u r t s have o r d e r e d  
w a r r a n t s t o i s s u e when a m a g i s t r a t e r e f u s e d t o do so  
on a ground t h a t was e x t r i n s i c t o p r o b a b l e cause, 
such as h i s b e l i e f t h a t h i s term of o f f i c e had 
e x p i r e d , or t h a t the s t a t u t e a l l e g e d l y v i o l a t e d was  
u n c o n s t i t u t i o n a l . " 

Abraham S. G o l d s t e i n , The Search Warrant, the M a g i s t r a t e , and 

J u d i c i a l Review, 62 N.Y.U.L. Rev. 1173, 1196 (1987) (emphasis 

added). Cf. S t a t e ex r e l . Umbreit v. Helms, 136 Wis. 432, 118 

N.W. 158 (1908) (under i t s g e n e r a l s u p e r v i s o r y powers, s t a t e 

supreme c o u r t had the power t o compel a t r i a l c o u r t t o p r o c e e d 

w i t h the t r i a l i n a c r i m i n a l case a f t e r the lower c o u r t 

8The competing c o n s i d e r a t i o n s the t r i a l c o u r t e r r o n e o u s l y 
a l l o w e d t o i n t e r f e r e w i t h the i s s u a n c e of the s e a r c h w a r r a n t 
i n V i a t i c a l S e r v i c e s were (1) p r i v a c y concerns of p a t i e n t s 
and, of i n t e r e s t f o r purposes of the p r e s e n t case, (2) 
concern f o r the e f f e c t of the s e i z u r e of f i l e s on the a b i l i t y 
of the t a r g e t e d b u s i n e s s t o keep o p e r a t i n g . 741 So. 2d a t 
561. 

33 



1120498 

quashed a good c o m p l a i n t upon the p u r e l y l e g a l ground t h a t the 

a c t s complained of d i d not c o n s t i t u t e an o f f e n s e ) . 

S i s s o n ' s a f f i d a v i t s u b m i t t e d w i t h the S t a t e ' s p e t i t i o n 

and Judge Young's s u b m i s s i o n s i n d i c a t e t h a t the d e c i s i o n not 

t o i s s u e the w a r r a n t i n t h i s case was premised on numerous 

grounds t h a t were i n e r r o r and t h a t were e x t r i n s i c t o a p r o p e r 

d e t e r m i n a t i o n of p r o b a b l e cause. 

F i r s t , r e l i a n c e upon another p u b l i c o f f i c i a l ' s o p i n i o n as 

t o what i s and what i s not a crime under a p p l i c a b l e law i s an 

erroneous ground f o r denying a s e a r c h w a r r a n t . The d e c i s i o n 

as t o what a c t i v i t y i s and i s not p r o h i b i t e d by a c r i m i n a l law 

i s a l e g a l one f o r the j u d i c i a r y . 

The t o t a l i t y of Judge Young's s u b m i s s i o n s c l e a r l y 

i n d i c a t e t h a t he s i m p l y adopted the l e g a l c o n c l u s i o n of 

S h e r i f f Warren, i . e . , Judge Young took the p o s i t i o n t h a t 

whatever S h e r i f f Warren had d e c l a r e d t o be l e g a l under 

c r i m i n a l s t a t u t e s and the c o n s t i t u t i o n a l amendment a p p l i c a b l e 

t o b i n g o i n Macon County i s l e g a l . On such m a t t e r s , however, 

the law i s w e l l s e t t l e d : i t i s a judge's duty t o acknowledge 

what the law i s and t o d e c i d e how i t a p p l i e s t o the f a c t s 

b e f o r e him. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 
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177 (1803) ("It i s e m p h a t i c a l l y the p r o v i n c e and duty of the 

j u d i c i a l department t o say what the law i s . " ) ; see a l s o Smith  

v. S t a t e , 51 A l a . App. 349, 351, 285 So. 2d 512, 514 

( 1 9 7 3 ) ( " I n the i s s u a n c e of a s e a r c h w a r r a n t , a j u d i c i a l 

d e t e r m i n a t i o n (as d i s t i n g u i s h e d from e x e c u t i v e ) of p r o b a b l e 

cause i s n e c e s s a r y . " ) . 

I t f o l l o w s from the p o s i t i o n a r t i c u l a t e d by Judge Young 

t h a t S h e r i f f Warren would be the s o l e d e c i s i o n - m a k e r as t o 

whether the e l e c t r o n i c gambling machines i n the c a s i n o 

c o n s t i t u t e the game of b i n g o . S h e r i f f Warren's o p i n i o n i s , 

a c c o r d i n g t o Judge Young, b i n d i n g not o n l y on t h a t t r i a l 

judge, but a l s o on a l l o t h e r law-enforcement o f f i c e r s , even 

those who are above S h e r i f f Warren w i t h i n the h i e r a r c h y of the 

e x e c u t i v e b ranch of government. Such a p o s i t i o n i s c o n t r a r y 

to a p r o p e r u n d e r s t a n d i n g of the s e p a r a t i o n of powers between 

the e x e c u t i v e branch and the j u d i c i a l b r anch, see A l a . Const. 

1901, § 43, and t o the p r o v i s i o n s g o v e r n i n g the power of the 

o f f i c e of A t t o r n e y G e n e r a l . See A l a . Code 1975, § 35-15-1 

e t seq. 

Second, t h e r e i s the f a c t , a c c o r d i n g t o Judge Young's 

s u b m i s s i o n s , t h a t he r e l i e d upon i n f o r m a t i o n as t o S h e r i f f 
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Warren's p o s i t i o n and the p o s i t i o n of a p u r p o r t e d e x p e r t on 

gaming machines h i r e d by " V i c t o r y L a n d , " as " d e c l a r e d on 

t e l e v i s i o n . " Even had i t been p r o p e r f o r the t r i a l judge t o 

r e l y on the o p i n i o n of o t h e r p a r t i e s as t o what the c r i m i n a l 

law does and does not p r o h i b i t , the i n f o r m a t i o n " p u b l i c l y 

d e c l a r e d on t e l e v i s i o n , " upon which the judge p r o f e s s e d 

r e l i a n c e , was not p r o p e r l y b e f o r e him i n t h i s case. 

T h i r d , Judge Young s t a t e s t h a t h i s r e f u s a l t o i s s u e a 

war r a n t i s j u s t i f i e d on the ground t h a t two d i f f e r e n t p eople 

are t e l l i n g him two d i f f e r e n t t h i n g s , i n s i s t i n g t h a t under 

such c i r c u m s t a n c e s " t h e r e i s c e r t a i n l y a d i s p u t e as t o the 

f a c t s . " T h i s approach misapprehends the d i f f e r e n c e i n a 

" f a c t " and a " l e g a l " c o n c l u s i o n . There i s no d i s p u t e a t t h i s 

j u n c t u r e as t o the f a c t s of how these machines o p e r a t e . The 

d i s p u t e between the a t t o r n e y g e n e r a l and the s h e r i f f a t t h i s 

j u n c t u r e concerns what the c r i m i n a l s t a t u t e does and does not 

p r o h i b i t g i v e n the C o n s t i t u t i o n ' s l e g a l i z a t i o n of the game of 

bi n g o . T h i s i s a l e g a l q u e s t i o n f o r the judge t o d e c i d e , 

r e g a r d l e s s of how many d i f f e r e n t o p i n i o n s might be p r e s e n t e d 

t o him. 
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F u r t h e r , Judge Young complains t h a t judges s h o u l d not be 

put " i n the u n t e n a b l e p o s i t i o n of d e t e r m i n i n g which 

c o n s t i t u t i o n a l o f f i c e r they choose t o b e l i e v e " w h i l e he was 

s i m u l t a n e o u s l y a c c e p t i n g the o p i n i o n of S h e r i f f Warren over 

the o p i n i o n of the a t t o r n e y g e n e r a l . There i s an obvious and 

i n h e r e n t c o n t r a d i c t i o n i n t h i s p o s i t i o n . 

F o u r t h , t h e r e i s some evi d e n c e i n d i c a t i n g t h a t Judge 

Young e x p r e s s e d the view i n denying the w a r r a n t t h a t the 

s o - c a l l e d "Cornerstone t e s t " i s not c l e a r and t h e r e f o r e 

p r o v i d e d no guidance t o him. See Barber v. C o r n e r s t o n e Cmty.  

Outreach, I n c . , 42 So. 3d 65, 86 ( A l a . 2009). Such a premise 

f o r Judge Young's d e n i a l of the w a r r a n t would c o n f l i c t w i t h 

h i s c l e a r r e l i a n c e upon a s h e r i f f ' s o p i n i o n t h a t , a c c o r d i n g t o 

Judge Young, was i t s e l f based on the " C o r n e r s t o n e t e s t . " 

Moreover, t h a t t e s t , which r e f e r s t o the game commonly and 

t r a d i t i o n a l l y known as " b i n g o " and then d e s c r i b e s f u r t h e r 

elements of t h a t game, i s more than c l e a r enough t o s e r v e as 

guide i n measuring the f a c t s of t h i s c a s e . 9 

9 I n d e s c r i b i n g the elements of b i n g o , our o p i n i o n i n 
C o r n e r s t o n e went o n l y so f a r as n e c e s s a r y t o d e c i d e the case 
p r e s e n t e d t h e r e . Nowhere do we take the p o s i t i o n t h a t the 
elements l i s t e d t h e r e are e x h a u s t i v e . See, e.g., C o r n e r s t o n e , 
42 So. 3d a t 80 ("For purposes of the p r e s e n t case, the R i l e y 
d efendants do not contend t h a t a 'bingo game' must be p l a y e d 
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In a d d i t i o n , t o the e x t e n t the t r i a l judge was d e t e r r e d 

by the p e r c e i v e d l a c k of c l e a r p r e c e d e n t t o guide him, t h i s 

too was e r r o r . Lack of p r e e x i s t i n g a p p e l l a t e c o u r t p r e c e d e n t 

does not r e l i e v e a judge of the t a s k of r e a d i n g and 

d e t e r m i n i n g the l e g a l meaning of c o n s t i t u t i o n a l p r o v i s i o n s and 

s t a t u t e s . 

F i f t h , Judge Young i s l e g a l l y i n c o r r e c t i n s t a t i n g t h a t 

the l o c a l c o n s t i t u t i o n a l amendment " a l l o w s the S h e r i f f t o 

determine the n a t u r e of b i n g o . " R e g a r d l e s s of what r o l e might 

or might not be p r e s c r i b e d f o r the s h e r i f f i n r e g a r d t o such 

m a t t e r s as d e c i d i n g l i c e n s i n g r e q u i r e m e n t s , see supra note 3, 

the q u e s t i o n of what the c o n s t i t u t i o n means by the term 

"bingo" i s a p u r e l y l e g a l q u e s t i o n t h a t must be d e c i d e d by the 

c o u r t s . See A l a . Const. 1901, §§ 42 and 43; Marbury v.  

Madison, 5 U.S. (1 Cranch) a t 177 (1803) ("It i s e m p h a t i c a l l y 

the p r o v i n c e and duty of the j u d i c i a l department t o say what 

the law i s . " ) . 

S i x t h , Judge Young s t a t e s t h a t a s e a r c h w a r r a n t i s an 

" e x t r a o r d i n a r y w r i t " and t h a t i t s h o u l d not be i s s u e d u n l e s s 

the judge i s s u i n g i t i s "soun d l y c o n v i n c e d of an i l l e g a l 

o n l y on paper c a r d s , and we, t h e r e f o r e , do not address t h a t 
i s s u e . " ) . 
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a c t i v i t y . " Judge Young e r r e d i n denying the s e a r c h w a r r a n t on 

t h i s ground. As d i s c u s s e d below, b e i n g "soundly c o n v i n c e d of 

an i l l e g a l a c t i v i t y " s i m p l y i s not the s t a n d a r d f o r the 

i s s u a n c e of a w a r r a n t . 

Seventh, Judge Young admonished the S t a t e t h a t i t c o u l d 

and s h o u l d pursue a s o - c a l l e d " p l a i n view" s e i z u r e i f i t t r u l y 

b e l i e v e d t h e r e t o be p r o b a b l e cause t h a t the machines i n the 

c a s i n o were i l l e g a l . Here, t o o , the judge bases h i s r e f u s a l 

t o i s s u e a wa r r a n t upon l e g a l e r r o r . Even i f a w a r r a n t l e s s 

s e i z u r e might be c o n s t i t u t i o n a l l y p e r m i s s i b l e , t h a t 

p o s s i b i l i t y i s not a ground f o r r e f u s i n g a w a r r a n t . In 

a d d i t i o n , under the F o u r t h Amendment, the p r e f e r e n c e i s f o r 

r e g u l a t i o n of searches v i a the wa r r a n t p r o c e s s , 1 0 and a good-

f a i t h r e l i a n c e on a wa r r a n t p r o v i d e s an added measure of 

p r o t e c t i o n t o the o f f i c e r s a g a i n s t l i a b i l i t y f o r w r o n g f u l 

s e i z u r e . (The g o o d - f a i t h e x c e p t i o n a l s o may a l l o w the 

a d m i s s i o n of e v i d e n c e s e i z e d even i f i t i s l a t e r d e t ermined 

t h a t p r o b a b l e cause d i d not e x i s t . U n i t e d S t a t e s v. Leon, 468 

U.S. 897, 922 (1984).) F u r t h e r , the S t a t e c l a i m s t h a t some of 

the p e r t i n e n t items t o be s e i z e d , i n c l u d i n g c o n t r a b a n d cash, 

1 0See I l l i n o i s v. Gates, 462 U.S. 213, 236 (1983). 
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computer s e r v e r s , account books, and r e c o r d s , are not i n p l a i n 

view i n the main area of the c a s i n o and t h a t a s e a r c h w a r r a n t 

may f a c i l i t a t e crowd c o n t r o l and a v o i d l o s s of e v i d e n c e and 

p o s s i b l e danger t o p a t r o n s a t the f a c i l i t y . 1 1 

E i g h t h , Judge Young e r r s as a m a t t e r of law i n r e f u s i n g 

t o i s s u e the w a r r a n t i n t h i s case on the ground t h a t t o do so 

would be " i n essence ... d e c l a r i n g these machines t o be 

i l l e g a l . " The quoted premise i s i n c o r r e c t . The i s s u a n c e of 

a s e a r c h w a r r a n t does not c o n s t i t u t e a b i n d i n g a d j u d i c a t i o n 

t h a t an o f f e n s e has o c c u r r e d or a b i n d i n g d e c l a r a t i o n t h a t an 

a c t i v i t y or i t e m i s i l l e g a l . I t i s o n l y a d e t e r m i n a t i o n f o r 

purposes of the i s s u a n c e of the s e a r c h w a r r a n t . As e x p l a i n e d 

i n M a r s h a l l v. Herndon, d i s c u s s e d s u p r a , the i s s u a n c e of a 

s e a r c h warrant i s not b i n d i n g on e i t h e r the c o u r t i t s e l f or 

the p a r t i e s i n an e n s u i n g c r i m i n a l case i n which the defendant 

wishes t o q u e s t i o n whether an a c t i v i t y or i t e m i s i l l e g a l . 

See a l s o , e.g., U n i t e d S t a t e s v. Del V a l l e , 587 F.2d 699, 701 

(5th C i r . 1079) ( e x p l a i n i n g t h a t d e c i s i o n whether t o i s s u e 

11We note t h a t i n 2010 Judge Young e n j o i n e d the S t a t e from 
c o n d u c t i n g a p l a i n - v i e w s e a r c h and s e i z u r e of gaming machines 
at the c a s i n o t h a t the S t a t e contended were i l l e g a l . See 
Tyson v. Macon County Greyhound Park, I n c . , 43 So. 3d 587 
( A l a . 2010) ( r e v e r s i n g the i n j u n c t i o n ) . 
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s e a r c h w a r r a n t i s l i m i t e d t o the q u e s t i o n of the i s s u a n c e of 

the w a r r a n t and does not d i s p o s e of the i s s u e whether the 

defendant d i d i n f a c t commit the a l l e g e d c r i m e ) . 1 2 

C o n t r a r y t o the c o n c l u s i o n reached by Judge Young and the 

v a r i o u s erroneous l e g a l grounds upon which he based t h a t 

c o n c l u s i o n , the c i r c u m s t a n c e s p r e s e n t e d a l l o w f o r no 

r e a s o n a b l e c o n c l u s i o n o t h e r than t h a t p r o b a b l e cause e x i s t s 

f o r the i s s u a n c e of the s e a r c h w a r r a n t i n t h i s case. 

"The t a s k of the i s s u i n g m a g i s t r a t e i s s i m p l y t o 
make a p r a c t i c a l , common-sense d e c i s i o n whether, 
g i v e n a l l the c i r c u m s t a n c e s s e t f o r t h i n the 
a f f i d a v i t b e f o r e him, i n c l u d i n g the ' v e r a c i t y ' and 
' b a s i s of knowledge' of persons s u p p l y i n g hearsay 
i n f o r m a t i o n , t h e r e i s a f a i r p r o b a b i l i t y t h a t 
c o n t r a b a n d or e v i d e n c e of a crime w i l l be found i n 
a p a r t i c u l a r p l a c e . " 

I l l i n o i s v. Gates, 462 U.S. 213, 238-39 (1983) (emphasis 

added). 

" [ P ] r o b a b l e cause i s a f l e x i b l e , common-sense  
s t a n d a r d . I t merely r e q u i r e s t h a t the f a c t s 
a v a i l a b l e t o the o f f i c e r would 'warrant a man of 
r e a s o n a b l e c a u t i o n i n the b e l i e f ' t h a t c e r t a i n items 

1 2That i s , b o t h the i s s u e of what i t i s t h a t e x t a n t law 
p r o h i b i t s and the i s s u e whether the conduct or items a t i s s u e 
r i s e t o the l e v e l of t h a t p r o h i b i t i o n are a ddressed i n the ex 
p a r t e c o n t e x t of an a p p l i c a t i o n f o r a s e a r c h w a r r a n t o n l y f o r 
purposes of d e c i d i n g whether the S t a t e i s e n t i t l e d t o the 
w a r r a n t ; b o t h i s s u e s are s u b j e c t t o b e i n g r e v i s i t e d a t a t r i a l 
i n which the i n v e s t i g a t e d p a r t y i s p r e s e n t and has n o t i c e and 
an o p p o r t u n i t y t o be heard. 
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may be contraba n d ... or u s e f u l as evi d e n c e of a  
crim e ; i t does not demand any showing t h a t such a  
b e l i e f be c o r r e c t or more l i k e l y t r u e than f a l s e . A 
' p r a c t i c a l , n o n t e c h n i c a l ' p r o b a b i l i t y t h a t 
i n c r i m i n a t i n g e v i d e n c e i s i n v o l v e d i s a l l t h a t i s  
r e q u i r e d . " 

Texas v. Brown, 460 U.S. 730, 742 (1983) ( c i t a t i o n s o m i t t e d ; 

emphasis added). 

The games d e p i c t e d i n the s u r v e i l l a n c e v i d e o and 

d e s c r i b e d i n the a f f i d a v i t p r o f f e r e d by S i s s o n i n sup p o r t of 

the a p p l i c a t i o n f o r the wa r r a n t do not r e a s o n a b l y resemble a 

game of "bingo." Without t u r n i n g a b l i n d eye t o t h a t which i s 

d e p i c t e d i n the v i d e o and d e s c r i b e d i n the a f f i d a v i t , a "man 

of r e a s o n a b l e c a u t i o n " c o u l d r e a c h no c o n c l u s i o n o t h e r than 

t h a t t h e r e i s a " f a i r p r o b a b i l i t y " t h a t the machines i n 

q u e s t i o n are not the game of bingo and, i n s t e a d , are s l o t 

machines or o t h e r gambling d e v i c e s t h a t are i l l e g a l under 

Alabama law. 

The t e a c h i n g of the U n i t e d S t a t e s Supreme Court i n 

Ex p a r t e U n i t e d S t a t e s i s i n s t r u c t i v e as t o t h i s and any case 

i n which a t r i a l judge exceeds h i s or her d i s c r e t i o n and 

r e f u s e s t o i s s u e a s e a r c h or a r r e s t w a r r a n t on l e g a l l y 

erroneous grounds: 
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"The e f f e c t of the r e f u s a l of the D i s t r i c t C ourt t o 
i s s u e a wa r r a n t upon an i n d i c t m e n t f a i r upon i t s 
fac e and p r o p e r l y found and r e t u r n e d i s e q u i v a l e n t 
to a d e n i a l of the a b s o l u t e r i g h t of the government, 
as m a t t e r s s t a n d , t o put the accused on t r i a l , s i n c e 
t h a t cannot be done i n h i s absence. The mere 
statement d i s c l o s e s the g r a v i t y and p u b l i c 
importance of the q u e s t i o n . I t i s obvious t h a t , i f 
a l i k e a t t i t u d e s h o u l d be taken by D i s t r i c t C o u r t s 
g e n e r a l l y , s e r i o u s i n t e r f e r e n c e w i t h the p r o s e c u t i o n 
of persons i n d i c t e d f o r c r i m i n a l o f f e n s e s might 
r e s u l t . Undoubtedly, upon the t h e o r y p r e s e n t e d by 
the government, mandamus i s the a p p r o p r i a t e remedy; 
and the w r i t may w e l l i s s u e from t h i s c o u r t i n o r d e r 
to e x p e d i t e the s e t t l e m e n t of the i m p o r t a n t q u e s t i o n 
i n v o l v e d , and, i n c i d e n t a l l y , i n f u r t h e r a n c e of the 
g e n e r a l p o l i c y of a prompt t r i a l and d i s p o s i t i o n of 
c r i m i n a l c a s es. A c c o r d i n g l y , we pass t o a 
c o n s i d e r a t i o n of the m e r i t s . 

"  

" I t r e a s o n a b l y cannot be doubted t h a t , i n the 
c o u r t t o which the i n d i c t m e n t i s r e t u r n e d , the 
f i n d i n g of an i n d i c t m e n t , f a i r upon i t s f a c e , by a 
p r o p e r l y c o n s t i t u t e d grand j u r y , c o n c l u s i v e l y 
determines the e x i s t e n c e of p r o b a b l e cause f o r the 
purpose of h o l d i n g the accused t o answer. Compare 
McGrain v. Daugherty, 273 U.S. 135, 156-158 
[ ( 1 9 2 7 ) ] ; Hale v. He n k e l , 201 U.S. 43, 60-62 
[ ( 1 9 0 6 ) ] . The r e f u s a l of the t r i a l c o u r t t o i s s u e 
a w a r r a n t of a r r e s t under such c i r c u m s t a n c e s i s , i n 
r e a l i t y and e f f e c t , a r e f u s a l t o p e r m i t the case t o 
come t o a h e a r i n g upon e i t h e r q u e s t i o n s of law or of 
f a c t , and f a l l s l i t t l e s h o r t of a r e f u s a l t o p e r m i t  
the enforcement of the law. The a u t h o r i t y c o n f e r r e d 
upon the t r i a l judge t o i s s u e a wa r r a n t of a r r e s t 
upon an i n d i c t m e n t does not, under the c i r c u m s t a n c e s 
here d i s c l o s e d , c a r r y w i t h i t the power t o d e c l i n e 
to do so under the g u i s e of j u d i c i a l d i s c r e t i o n ; o r , 
as t h i s c o u r t suggested i n Ex p a r t e U n i t e d S t a t e s , 
242 U.S. 27, 42 [ ( 1 9 1 6 ) ] , the power t o e n f o r c e does 
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not i n h e r e n t l y beget a d i s c r e t i o n permanently t o 
r e f u s e t o e n f o r c e . In U n i t e d S t a t e s v. Thompson, 
251 U.S. 407 [ ( 1 9 2 0 ) ] , an o r d e r of a f e d e r a l 
D i s t r i c t Court quashing an i n d i c t m e n t on the ground 
t h a t the charge, h a v i n g been s u b m i t t e d t o a p r e v i o u s 
grand j u r y , had been r e s u b m i t t e d t o a l a t e r one 
w i t h o u t l e a v e of c o u r t f i r s t o b t a i n e d , was s e t 
a s i d e . T h i s c o u r t t h e r e s a i d t h a t the power and 
duty of the grand j u r y t o i n v e s t i g a t e i s o r i g i n a l 
and complete, and may be e x e r c i s e d upon i t s own 
motion and upon such knowledge as i t may d e r i v e from 
any source which i t may deem p r o p e r , and i s not 
exhausted or l i m i t e d by adverse a c t i o n taken by a 
p r e v i o u s grand j u r y , and t h a t a U n i t e d S t a t e s 
d i s t r i c t a t t o r n e y may p r e s e n t , w i t h o u t l e a v e of 
c o u r t , charges which a p r e v i o u s grand j u r y has 
i g n o r e d . The n e c e s s a r y e f f e c t of the D i s t r i c t 
C o u r t ' s o r d e r , i t was s a i d (pp. 412-413), 'was t o 
bar the a b s o l u t e r i g h t of the U n i t e d S t a t e s t o 
p r o s e c u t e by s u b j e c t i n g the e x e r c i s e of t h a t r i g h t , 
not o n l y as t o t h i s i n d i c t m e n t , but as t o a l l 
subsequent ones f o r the same o f f e n s e s , t o a 
l i m i t a t i o n r e s u l t i n g from the e x e r c i s e of the 
j u d i c i a l power,' and t o bar the l a w f u l a u t h o r i t y of 
the U n i t e d S t a t e s a t t o r n e y and of the grand j u r y 'by 
the a p p l i c a t i o n of u n a u t h o r i z e d j u d i c i a l 
d i s c r e t i o n . ' These o b s e r v a t i o n s are p e r t i n e n t 
h e r e . " 

287 U.S. a t 249-51 (emphasis added). 

The Alabama C o n s t i t u t i o n and the Alabama L e g i s l a t u r e 

d e c i d e the c r i m i n a l law a p p l i c a b l e i n each of the 67 c o u n t i e s 

i n t h i s S t a t e . A c i r c u i t judge i s not f r e e t o f r u s t r a t e the 

enforcement of the c r i m i n a l law by r e f u s i n g t o i s s u e w a r r a n t s 

n e c e s s a r y or a p p r o p r i a t e t o i t s enforcement i n h i s or her 

c i r c u i t . To a l l o w a judge t o do so w i t h o u t the e x e r c i s e and 
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f u l f i l l m e n t by t h i s Court of i t s s u p e r v i s o r y j u r i s d i c t i o n and 

r e s p o n s i b i l i t y r e l a t i v e t o lower c o u r t s (see A l a . Const. 1901, 

§ 140; § 12-2-7, A l a . Code 1975) would be t o a l l o w t h a t judge 

e s s e n t i a l l y t o r e w r i t e the law i n the county he or she s e r v e s . 

T h i s we cannot do. 

Based on the f o r e g o i n g , we agree w i t h the S t a t e t h a t 

Judge Young exceeded h i s d i s c r e t i o n i n d e n y i n g the r e q u e s t e d 

s e a r c h w a r r a n t . The S t a t e was e n t i t l e d t o an o r d e r d i r e c t i n g 

Judge Young t o g r a n t the w a r r a n t a p p l i c a t i o n and t o i s s u e the 

r e q u e s t e d w a r r a n t , and t h i s Court i s s u e d such an o r d e r on 

Febr u a r y 15, 2013. 

Given the i n h e r e n t l y ex p a r t e n a t u r e of a s e a r c h w a r r a n t , 

and by n e c e s s a r y e x t e n s i o n , of a p p e l l a t e r e v i e w of the d e n i a l 

of a s e a r c h w a r r a n t , i n o r d e r t h a t the purpose of the w a r r a n t 

not be f r u s t r a t e d , our o r d e r of Feb r u a r y 15, 2013, mandated 

t h a t t h i s mandamus p r o c e e d i n g and the F e b r u a r y 15 o r d e r i t s e l f 

remain under s e a l u n t i l f u r t h e r o r d e r of t h i s Court f o l l o w i n g 

the e x e c u t i o n of the w a r r a n t . We have been f o r m a l l y n o t i f i e d 

by the S t a t e t h a t the w a r r a n t has been i s s u e d and executed, 

and t h i s Court on F e b r u a r y 19, 2013, i s s u e d an o r d e r u n s e a l i n g 
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t h i s p r o c e e d i n g and our Febr u a r y 15 o r d e r and s t a t i n g t h a t an 

o p i n i o n on the matter would f o l l o w . 1 3 

PETITION GRANTED AND WRIT ISSUED BY ORDER DATED 

FEBRUARY 15, 2013. 

S t u a r t , B o l i n , P a r k e r , Murdock, Wise, and Bryan, J J . , 

concur. 

Moore, C.J., and Main, J . , concur i n the r e s u l t . 

1 3As d i r e c t e d i n our Febr u a r y 15 o r d e r , the a t t o r n e y 
g e n e r a l a d v i s e d t h i s C ourt t h a t the wa r r a n t had been e x e c u t e d 
by s u b m i t t i n g t o t h i s Court a copy of the ex e c u t e d s e a r c h 
w a r r a n t . The copy of the warrant s u b m i t t e d t o t h i s C ourt 
c o n t a i n s a h a n d w r i t t e n n o t a t i o n by Judge Young d i s c l o s i n g the 
f a c t of t h i s p r o c e e d i n g and t h i s C o u r t ' s F e b r u a r y 15 o r d e r , 
d e s p i t e the f a c t t h a t t h a t w a r r a n t n e c e s s a r i l y was t o be 
s e r v e d on t h i r d p a r t i e s p r i o r t o any " f u r t h e r o r d e r " of t h i s 
C o urt u n s e a l i n g these m a t t e r s . 
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