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MOORE, Judge. 

The H u n t s v i l l e C i t y Board of E d u c a t i o n ("the Board") 

appeals from a h e a r i n g o f f i c e r ' s d e c i s i o n r e v e r s i n g the 

Board's d e c i s i o n t o t e r m i n a t e the employment of Ann F r a s i e r , 

J o d i e L i n d s t r o m , Johnna L a m e l l e , Rene Robinson, Deborah 
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Hat t o n , B r y a n t Benson, Anthony McCurdy, Freeman M i l t o n , Tracy 

P o w e l l , Anthony C r u t c h e r , G a r r i s o n F r i e n d , P a t t y S mith, D a v i d 

Yarborough, C a r l F o r d , Harvey F i s h e r , Jimmy Cobble, and S t e v e 

B e r r y h i l l ( h e r e i n a f t e r r e f e r r e d t o c o l l e c t i v e l y as "the 

employees"). 

On A p r i l 25, 2011, Dr. Ann Moore, who was a t t h a t time 

the s u p e r i n t e n d e n t o f the Board, gave n o t i c e t o each o f the 

employees and t o the Board of her i n t e n t t o recommend the 

t e r m i n a t i o n o f the employment of each o f the employees. I n 

each o f those n o t i c e s , Dr. Moore c i t e d the reason f o r the 

proposed t e r m i n a t i o n as " j u s t i f i a b l e decrease i n j o b s i n the 

system or o t h e r good and j u s t c a u s e s , " i n accordance w i t h 

former § 36-26-102, A l a . Code 1975, a p a r t o f the former F a i r 

D i s m i s s a l A c t ("the FDA"), former § 36-26-100 e t seq., A l a . 

Code 1975, which has s i n c e been r e p e a l e d and r e p l a c e d by the 

S t u d e n t s F i r s t A c t ("the SFA"), § 16-24C-1 e t seq., A l a . Code 

1975, e f f e c t i v e J u l y 1, 2011. 1 The n o t i c e s f u r t h e r s t a t e d , i n 

p e r t i n e n t p a r t : 

1Because the SFA does not a p p l y r e t r o a c t i v e l y , we a p p l y 
the FDA i n the p r e s e n t case. See Board of S c h o o l Comm'rs of  
M o b i l e Cnty. v. C h r i s t o p h e r , 97 So. 3d 163, 166-67 ( A l a . C i v . 
App. 2012). 
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"Due t o f i n a n c i a l c i r c u m s t a n c e s , the Board must 
reduce the number of i t s employees. To a c c o m p l i s h 
t h i s , the Board has adopted a R e d u c t i o n i n Force 
P l a n . The s e l e c t i o n o f the employees t o be 
t e r m i n a t e d i s based upon the j o b c l a s s i f i c a t i o n s 
a f f e c t e d by the R e d u c t i o n i n Force P l a n and years o f 
s e r v i c e w i t h i n the H u n t s v i l l e S c h o o l System (those 
w i t h fewer years o f s e r v i c e i n each s p e c i f i c a l l y 
i d e n t i f i e d a r e a t o be t e r m i n a t e d b e f o r e those w i t h 
g r e a t e r s e n i o r i t y ) . " 

I n response t o Dr. Moore's n o t i c e s , the employees 

c o n t e s t e d t h e i r p roposed t e r m i n a t i o n s . P u r s u a n t t o 

c o n f e r e n c e s h e l d by the Board on May 17 and 18, 2011, the 

Board u p h e l d the recommended t e r m i n a t i o n s of the employees. 

Each of the employees was i n f o r m e d of the Board's d e c i s i o n , 

and each c o n t e s t e d the Board's d e c i s i o n , p u r s u a n t t o the FDA. 

The c o n t e s t s f i l e d by the employees were c o n s o l i d a t e d , and a 

h e a r i n g was h e l d on October 24 and 25, 2011. On January 26, 

2012, the h e a r i n g o f f i c e r e n t e r e d a d e c i s i o n r e v e r s i n g the 

Board's d e c i s i o n , c o n c l u d i n g t h a t no a c t i o n s h o u l d be taken 

a g a i n s t the employees and s u s t a i n i n g the employees' o b j e c t i o n s 

t o the Board's proposed t e r m i n a t i o n s ; the h e a r i n g o f f i c e r made 

the f o l l o w i n g c o n c l u s i o n s o f l a w : 

"Pursuant t o the F a i r D i s m i s s a l A c t , the i s s u e 
t o be d e c i d e d i n the p r e s e n t matter i s , 

"Which of the f o l l o w i n g a c t i o n s s h o u l d be 
taken r e l a t i v e t o the employee: T e r m i n a t i o n 
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of the employee, a s u s p e n s i o n o f the 
employee, w i t h or w i t h o u t pay, a reprimand, 
o t h e r d i s c i p l i n a r y a c t i o n , or no a c t i o n 
a g a i n s t the employee? 

" A f t e r c a r e f u l c o n s i d e r a t i o n of the evi d e n c e 
s u b m i t t e d , argument advanced, and r e l e v a n t s t a t u t e s 
and case law p r e c e d e n t s , the H e a r i n g O f f i c e r 
c o n c l u d e s t h a t no a c t i o n s h o u l d be taken a g a i n s t the 
Emp l o y e e [ s ] . The H e a r i n g O f f i c e r ' s r e a s o n i n g 
f o l l o w s . 

"The Board has a s s e r t e d two bases f o r i t s 
d e t e r m i n a t i o n t o i n i t i a t e t e r m i n a t i o n p r o c e e d i n g s , 
a j u s t i f i a b l e decrease i n p o s i t i o n s and o t h e r good 
and j u s t cause. Both of these are s u p p o r t e d 
e x c l u s i v e l y by the f i n a n c i a l d i f f i c u l t i e s the Board 
i s f a c i n g . At the o u t s e t i t i s i m p o r t a n t t o note 
t h a t the adverse employment a c t i o n i s not b e i n g 
proposed f o r any d i s c i p l i n a r y r e a s o n s . 

" N e i t h e r a j u s t i f i a b l e d ecrease i n j o b s nor good 
and j u s t cause have been d e f i n e d by the F a i r 
D i s m i s s a l A c t . In Ex P a r t e W i l s o n , 984 So. 2d 1161 
( A l a . 2007) the Alabama Supreme Court a n a l y z e d the 
companion Teacher Tenure A c t . The Court r e j e c t e d 
A r b i t r a t o r Daugherty's 'seven t e s t s ' of J u s t Cause 
from l a b o r g r i e v a n c e a r b i t r a t i o n and h e l d , 

"'"good cause" i n a s t a t u t e o f t h i s k i n d 
[ t h e Teacher Tenure A c t ] i s by no means 
l i m i t e d t o some form o f i n e f f i c i e n c y o r 
misconduct on the p a r t o f the t e a c h e r 
d i s m i s s e d , but i n c l u d e s any ground put 
f o r w a r d by a s c h o o l committee i n good f a i t h 
and which i s not a r b i t r a r y , i r r a t i o n a l , 
u n r e a s o n a b l e , or i r r e l e v a n t t o the 
committee's t a s k of b u i l d i n g up and 
m a i n t a i n i n g an e f f i c i e n t s c h o o l system.' 

" I d . a t 1168 ( I n t e r n a l q u o t a t i o n s omitted) 
( B r a c k e t e d i n f o r m a t i o n i n o r i g i n a l ) . To su p p o r t the 
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proposed adverse a c t i o n , the Board must, t h e r e f o r e , 
show i t s a c t i o n s were r a t i o n a l , r e a s o n a b l e , r e l e v a n t 
t o i t s t a s k s , and l o g i c a l . In l e s s ephemeral and 
more c o n c r e t e terms, the Board must p r o v i d e 
s u f f i c i e n t p r o o f t h a t i t was s u f f e r i n g a severe 
f i n a n c i a l h a r d s h i p , t h a t the a c t i o n s t aken were i n 
response t o t h a t h a r d s h i p , and t h a t i t i s r e a s o n a b l y 
l i k e l y t h a t the a c t i o n s w i l l improve the f i n a n c i a l 
c o n d i t i o n o f the Board. 

"The H e a r i n g O f f i c e r w i l l assume -- w i t h o u t 
d e c i d i n g -- t h a t the Board i s s u f f e r i n g a 
s u b s t a n t i a l f i n a n c i a l h a r d s h i p . 6 The Board has 
p r e s e n t e d s u f f i c i e n t e v i d e n c e i n the form of the 
t e s t i m o n y of [ D r . Warren] Pouncey, who s t a t e d t h a t 
t h e r e was a b u d g e t a r y s h o r t f a l l o f a p p r o x i m a t e l y $36 
m i l l i o n , t o a t l e a s t presume a f i n a n c i a l h a r d s h i p 
f o r purposes of t h i s Award. T h i s , however, i s merely 
a n e c e s s a r y p r e c o n d i t i o n and not, i n and of i t s e l f 
s u f f i c i e n t t o p r o v i d e j u s t cause or e s t a b l i s h a 
j u s t i f i a b l e decrease i n p o s i t i o n s . The Board a l s o 
has the burden of p r o v i n g by s u f f i c i e n t e v i d e n c e 
t h a t the a c t i o n t aken i n response t o t h i s h a r d s h i p 
i s a n e c e s s a r y and r e a s o n a b l e s t e p d e s i g n e d t o 
d i r e c t l y improve the f i s c a l p o s i t i o n o f the 
i n s t i t u t i o n s . Here, the Board f a i l e d t o c a r r y i t s 
T ^ n , ^ ^ ^ burden. 

"Evidence was p r e s e n t e d r e g a r d i n g the s a l a r i e s 
of each of the ... Employees. Those i n d i v i d u a l s ' 
pay ranged from t h i r t e e n thousand t o t h i r t y - n i n e 
thousand per y e a r . In an o v e r l y s i m p l i s t i c a n a l y s i s , 
one c o u l d then assume t h a t t e r m i n a t i n g the ... 
Employees would r e s u l t i n an annual r e d u c t i o n i n 
e x p e n d i t u r e s of the combined s a l a r i e s of each of the 
p o s i t i o n s . However, t h i s assumes w i t h o u t any p r o o f 
t h a t the work done by the ... Employees would e i t h e r 
be performed by r e a s s i g n e d s t a f f w i t h no d i m i n u t i o n 
i n t h e i r a b i l i t y t o p e r f o r m t h e i r o r i g i n a l t a s k s , 
t h a t the work c o u l d be o u t s o u r c e d or s u b c o n t r a c t e d 
a t a reduced p r i c e , or t h a t some or a l l of the ... 
Employees' t a s k s c o u l d be e l i m i n a t e d . M e r e l y 
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e l i m i n a t i n g the p o s i t i o n s , w i t h o u t r e d u c i n g or 
e l i m i n a t i n g the d u t i e s or the c o s t of p e r f o r m i n g 
those d u t i e s may reduce the amount of s a l a r y i n one 
l i n e i t e m o f the Board's budget, but i t does not 
p r o v i d e any r e a l s a v i n g s t o the Board. The proposed 
t e r m i n a t i o n may not be s u p p o r t e d by s h i f t i n g amounts 
i n l i n e items i n a b u d g e t ; i n s t e a d , i t must 
m e a n i n g f u l l y address the f i n a n c i a l t r o u b l e s and 
p r o v i d e d i r e c t and measurable r e l i e f from those 
t r o u b l e s . 

i n 
"The above s t a t e d p r i n c i p l e can be c l e a r l y seen 

the e v i d e n c e and argument s e t f o r t h by the Board 
i t s e l f . D u r i n g the h e a r i n g , the Board p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e r e g a r d i n g the d e c i s i o n t o 
r e h i r e Lee Edminson, one l a i d o f f member of i t s 
s t a f f . The argument p r e s e n t e d by the Board was t h a t 
t h i s p a r t i c u l a r employee, by the n a t u r e o f h i s 
d u t i e s and h i s performance t h e r e o f p r o v i d e d 
s u b s t a n t i a l c o s t s a v i n g s over and above the a c t u a l 
c o s t i n c u r r e d i n m a i n t a i n i n g him on p a y r o l l . That 
i s , w i t h o u t l o o k i n g a t the v a l u e o f the work 
produced, the s a l a r y and a s s o c i a t e d c o s t s o f the 
employee i n a vacuum would be inadequate t o e v a l u a t e 
the r e t e n t i o n o f the p o s i t i o n . 

" D u r i n g the h e a r i n g , the Board p r e s e n t e d 
e v i d e n c e o f two p e o p l e who d i r e c t l y or i n d i r e c t l y 
s u p e r v i s e [many] of the ... Employees. As noted i n 
the p r i o r s e c t i o n , [ J o h n ] Brown and [ M a r c ] Seldon 
are the f i r s t or second l e v e l s u p e r v i s o r s o f each o f 
the ... Employees except the C l e r i c a l A s s i s t a n t s . 
Many of the ... Employees spoke w i t h g r e a t p a s s i o n 
and f e e l i n g about the importance of t h e i r j o b s and 
the e f f e c t t h e i r d e p a r t u r e s w i l l have on the s c h o o l . 
However, each i s c l e a r l y p e r s o n a l l y i n v e s t e d i n t h i s 
t e s t i m o n y and s h o u l d not be a c c e p t e d w i t h o u t an 
u n d e r s t a n d i n g of t h i s b i a s . C o n t r a s t i n g l y , h a v i n g 
o b s e r v e d i t ore tenus and been a b l e t o w i t n e s s the 
demeanor and conduct on the w i t n e s s s t a n d , the 
H e a r i n g O f f i c e r f i n d s t h a t the t e s t i m o n y o f Board 
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employees Brown and Seldon s h o u l d be a f f o r d e d g r e a t 
we i g h t . 

"I n the i n s t a n t case, the e v i d e n c e p r e s e n t e d by 
w i t n e s s e s c a l l e d by the Board and employed by the 
Board r e f l e c t e d l i t t l e or no c o s t s a v i n g s t o be 
d e r i v e d from the proposed t e r m i n a t i o n o f the ... 
Employees. The H e a r i n g O f f i c e r can not merely assume 
t h e r e would be such b e n e f i t absent any e v i d e n c e t o 
s u p p o r t t h i s a s s e r t i o n . In the F i n d i n g s of F a c t , 
s u p r a , the H e a r i n g O f f i c e r s y n o p s i z e d the t e s t i m o n y 
of Brown and Seldon r e g a r d i n g the p o s i t i o n s t h e y 
s u p e r v i s e d . For example, Brown t e s t i f i e d t h a t the 
c o n t r a c t i n g o f v e h i c l e maintenance t o another s c h o o l 
system has r e s u l t e d i n the r e c e i p t o f i n v o i c e s t h a t 
r e f l e c t g r e a t e r c o s t s than would have been observed 
had the work been performed by B e r r y h i l l and the 
r e s t of the Mechanics. S i m i l a r l y , Brown s t a t e d t h a t 
the employment of a q u a l i f i e d l o c k s m i t h l i k e 
Yarborough, saves the Board between $3,500 and 
$5,000 per month, f a r e x c e e d i n g the annual s a l a r y 
t h i s p o s i t i o n e a r n s . And Brown f u r t h e r t e s t i f i e d 
t h a t Smith's d u t i e s , o p e r a t i n g a complex o r d e r 
t r a c k i n g system, i s c r i t i c a l and saves the system 
money e v e r y month. Seldon t e s t i f i e d about 
p r e l i m i n a r y p l a n s t o change warehouse and i n v e n t o r y 
d u t i e s , but d i d not p r o v i d e any t e s t i m o n y about c o s t 
s a v i n g s a c c r u i n g f o r t h e s e p o s i t i o n s . S i m i l a r l y , 
Seldon t e s t i f i e d about c o n t r a c t i n g out l a n d s c a p i n g 
d u t i e s , but acknowledged t h a t the c o s t quote he 
r e c e i v e d d i d not i n c l u d e s e r v i c e s f o r two Board 
f a c i l i t i e s . As such, i t would be s p e c u l a t i o n f o r the 
H e a r i n g O f f i c e r t o conclude t h a t t h e r e would be 
a c t u a l s a v i n g s from the p o s i t i o n r e d u c t i o n s . Based 
on t h i s u n d i s p u t e d t e s t i m o n y , the H e a r i n g O f f i c e r 
f i n d s t h a t the Board has f a i l e d t o c a r r y i t s burden 
of p r e s e n t i n g c r e d i b l e e v i d e n c e t h a t the proposed 
t e r m i n a t i o n s o f the Employees would have s i g n i f i c a n t 
f i s c a l b e n e f i t t o the Board. 

"Even assuming t h a t the r e d u c t i o n i n the 
p o s i t i o n s h e l d by the ... Employees, the Board has 
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f a i l e d t o show t h a t such r e d u c t i o n s were mandated by 
f i n a n c i a l c o ncerns. Pouncey s t a t e d t h a t t h e r e was a 
s h o r t f a l l i n the budget p l u s mandated s u r p l u s o f 
$35,804,051. To address t h a t , [ D r . E d ] R i c h a r d s o n 
t e s t i f i e d t h a t a s a v i n g s of $40 m i l l i o n over two 
y e a r s would have been adequate, i n c l u d i n g a b u f f e r 
a g a i n s t f u t u r e p r o r a t i o n or o t h e r b u d g e tary i s s u e s , 
and f u r t h e r b e l i e v e d t h a t $38.5 m i l l i o n over two 
y e a r s l i k e l y would have been s u f f i c i e n t . Whether a 
g r e a t e r amount may have been more f i s c a l l y p rudent 
or o t h e r w i s e w e l l founded i s not b e f o r e the H e a r i n g 
O f f i c e r ; the Board's own t e s t i m o n y was t h a t a f o r t y 
m i l l i o n d o l l a r b u d g e t ary s a v i n g s over two years was 
s u f f i c i e n t t o address the s t a t e d r a t i o n a l e . 
T h e r e f o r e any c u t s beyond t h a t t h r e s h o l d amount 
exceeded the 'due t o f i n a n c i a l c i r c u m s t a n c e s ' 
r a t i o n a l e g i v e n i n the n o t i c e of i n t e n t t o 
t e r m i n a t e . 8 The t e s t i m o n y i n t h i s case r e f l e c t s t h a t 
budget c u t s a l r e a d y made and e x c l u d i n g i n t h e i r 
e n t i r e t y the [ r e d u c t i o n i n f o r c e ] o f the 
n o n - p r o b a t i o n a r y employees would have been 
s u f f i c i e n t t o a c h i e v e t h i s g o a l o f $40 m i l l i o n over 
two y e a r s . 9 As such, the proposed t e r m i n a t i o n of the 
... Employees i s not w a r r a n t e d by f i n a n c i a l 
d i f f i c u l t i e s . 

" F i n a l l y , the Board argues t h a t , w i t h 1,100 
s u p p o r t s t a f f , i t was s i g n i f i c a n t l y o v e r s t a f f e d 
compared t o s i m i l a r l y s i t u a t e d s c h o o l systems i n 
o t h e r areas of Alabama. The [ r e d u c t i o n - i n - f o r c e ] 
p l a n s , i n c l u d i n g the one under which the ... 
Employees' t e r m i n a t i o n s were proposed, were i n t e n d e d 
t o reduce s t a f f t o a p p r o x i m a t e l y 850 p e o p l e . T h i s , 
a c c o r d i n g t o b o t h Pouncey and R i c h a r d s o n , would have 
brought the Board's p e r s o n n e l c o s t s i n t o l i n e w i t h 
o t h e r systems. The H e a r i n g O f f i c e r , however, does 
not f i n d t h i s argument c o m p e l l i n g . The Alabama 
a p p e l l a t e c o u r t s have h e l d t h a t a t e n u r e d s c h o o l 
employee t o be d i s c i p l i n e d , i n c l u d i n g t e r m i n a t e d , i s 
e n t i t l e d t o a s h o r t and p l a i n statement of the f a c t s 
t o be used a g a i n s t him and t h a t s a i d f a c t s need t o 
be complete w i t h o u t r e f e r e n c e t o s u r r o u n d i n g 
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c i r c u m s t a n c e s . See Ex P a r t e S o l e y n , [33 So. 3d 584 
( A l a . 2 0 0 9 ) ] . To be s u r e , o v e r s t a f f i n g can cause 
f i n a n c i a l h a r d s h i p . However, f i n a n c i a l h a r d s h i p need 
not r e s u l t from o v e r s t a f f i n g ; i n s t e a d , i t c o u l d be 
reduced income, here i n the form o f l o c a l t a x e s 
and/or p r o r a t e d s t a t e f u n d i n g , or i n c r e a s e d expenses 
u n r e l a t e d t o p e r s o n n e l c o s t s . The Board f a i l e d t o 
put the ... Employees on n o t i c e , w i t h i n the mandates 
of the s t a t u t e and S o l e y n , t h a t they i n t e n d t o r e l y 
on comparable s t a f f i n g w i t h o t h e r county and 
m u n i c i p a l i t y s c h o o l systems. F u r t h e r m o r e , even i f 
adequate n o t i c e were g i v e n , the e v i d e n c e does not 
w a r r a n t a t e r m i n a t i o n o f the ... Employees based on 
a comparison of s t a f f i n g l e v e l s . The Board's 
e v i d e n c e suggests t h a t the comparison s c h o o l systems 
were a p p r o x i m a t e l y the same s i z e , but d i d not 
p r e s e n t e v i d e n c e o f any o t h e r c i r c u m s t a n c e on which 
the H e a r i n g O f f i c e r can conclude t h a t t h e y are 
s i m i l a r l y s i t u a t e d nor d i d i t p r e s e n t any 
q u a l i t a t i v e e v i d e n c e t h a t those o t h e r systems were 
on sounder f i n a n c i a l f o o t i n g . 

" 6 I n so d o i n g , t h e H e a r i n g O f f i c e r need n o t 
r e a c h and t h u s does n o t d e c i d e t h e ... E m p l o y e e s ' 
a s s e r t i o n s r e g a r d i n g t h e h i r i n g o f a d d i t i o n a l 
a d m i n i s t r a t i v e s t a f f members i n s u p p o r t o f t h e new 
S u p e r i n t e n d e n t o r t h e r e - h i r i n g o f one p r o b a t i o n a r y 
e mployee t e r m i n a t e d d u r i n g t h i s R e d u c t i o n i n F o r c e 
p r o c e s s . Nor w i l l t h e H e a r i n g O f f i c e r a d d r e s s t h e 
s e e m i n g l y m o v i n g t a r g e t o f t h e amount o f t h a t 
h a r d s h i p t h a t [ D r . W a r r e n ] P o u n c e y ' s t e s t i m o n y 
p r o v i d e d where t h e amount o f t h e d e f a u l t seemed t o 
change n e a r l y e a c h t i m e a page i n t h e t r a n s c r i p t was 
t u r n e d . 

" 8The s h o r t and p l a i n statement o f f a c t s 
i n c l u d e d i n the n o t i c e of i n t e n t t o t e r m i n a t e must, 
w i t h o u t r e f e r e n c e t o e x t e r n a l i n f o r m a t i o n , p r o v i d e 
the b a s i s f o r the adverse employment a c t i o n . The 
Board may not r e l y on s u r r o u n d i n g c i r c u m s t a n c e s not 
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i n c l u d e d i n the n o t i c e . See Ex P a r t e S o l e y n , 33 So. 
3d 584 ( A l a . 2009) . 

" 9The H e a r i n g O f f i c e r has been p r o v i d e d w i t h a 
copy o f the d e c i s i o n r e n d e r e d i n a companion case by 
H e a r i n g O f f i c e r Hoyt Wheeler i n which Mr. Wheeler 
found i n f a v o r of the Board c o n c l u d i n g , i n p a r t , 
t h a t 'the a c t i o n s recommended by R i c h a r d s o n amount 
not t o a c u t of $46 m i l l i o n ... but r a t h e r t o a $23 
m i l l i o n c u t t h a t i s h e l d onto f o r two y e a r s . A l l 
t h i n g s e q u a l , the r e d u c t i o n i n c o s t s w i l l cover the 
d e f i c i t o f $20 m i l l i o n p er year , b u t o n l y a t o t a l of 
$6 t o make up f o r the need t o have a r e s e r v e "' 
(See H u n t s v i l l e Bd. of Ed. v. P h e l p s , FMCS 11-02936 
[Wheeler, 2011].) The u n d e r s i g n e d does not d i s a g r e e 
w i t h Mr. Wheeler's m a t h e m a t i c s ; however, the Board's 
own t e s t i m o n y i s c l e a r t h a t a $40 m i l l i o n d o l l a r 
s a v i n g s over two years i s s u f f i c i e n t . Where the 
Board's agents have t e s t i f i e d t h a t $40 m i l l i o n i s 
s u f f i c i e n t , i t would be an i n a p p r o p r i a t e 
s u b s t i t u t i o n of the wisdom o f the H e a r i n g O f f i c e r 
f o r the a c t i o n s o f the Board t o suggest t h a t more i s 
needed." 

(Some f o o t n o t e s omitted.) 

On Fe b r u a r y 3, 2012, the Board f i l e d a n o t i c e of ap p e a l 

from the h e a r i n g o f f i c e r ' s d e c i s i o n r e v e r s i n g the Board's 

d e c i s i o n t o t e r m i n a t e the employees' employment. T h i s c o u r t 

e n t e r e d an o r d e r r e q u i r i n g the Board t o f i l e a l e t t e r b r i e f 

s e t t i n g f o r t h " s p e c i a l and i m p o r t a n t r e a s o n " f o r a c c e p t i n g the 

a p p e a l , p u r s u a n t t o former § 36-26-104(b), A l a . Code 1975. The 

Board c o m p l i e d , and, on June 19, 2012, t h i s c o u r t a c c e p t e d the 

a p p e a l . 
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The Board argues on a p p e a l t h a t the h e a r i n g o f f i c e r ' s 

d e c i s i o n was a r b i t r a r y and c a p r i c i o u s i n a p p l y i n g the wrong 

burden t o the Board and i n i n c o r r e c t l y a s s e s s i n g the i s s u e t o 

be d e c i d e d . The Board a l s o argues t h a t the h e a r i n g o f f i c e r 

e r r e d i n c o n c l u d i n g t h a t the Board gave the employees 

i n s u f f i c i e n t l e g a l n o t i c e o f the reason f o r t h e i r proposed 

t e r m i n a t i o n s . 

The Board argues t h a t the t h r e s h o l d i s s u e f a c i n g the 

h e a r i n g o f f i c e r was whether the Board had proven a j u s t i f i a b l e 

d e crease i n p o s i t i o n s and t h a t , u n t i l the h e a r i n g o f f i c e r made 

t h a t d e t e r m i n a t i o n , the h e a r i n g o f f i c e r was not e n t i t l e d t o 

p r o c e e d t o c o n s i d e r the p r o p e r a c t i o n r e l a t i v e t o any 

p a r t i c u l a r employee. We agree. In Board of S c h o o l 

Commissioners of M o b i l e County v. C h r i s t o p h e r , 97 So. 3d 163 

( A l a . C i v . App. 2012), Joann C h r i s t o p h e r ' s employment was 

t e r m i n a t e d p u r s u a n t t o a r e d u c t i o n - i n - f o r c e p o l i c y ("RIF 

p o l i c y " ) , and a h e a r i n g o f f i c e r u l t i m a t e l y r e v e r s e d the 

t e r m i n a t i o n of her employment. 97 So. 3d a t 165. In 

d e t e r m i n i n g t h a t the h e a r i n g o f f i c e r had e r r e d , t h i s c o u r t 

s t a t e d , i n p e r t i n e n t p a r t : 

"We cannot agree w i t h the h e a r i n g o f f i c e r ' s 
d e t e r m i n a t i o n t h a t former § 36-26-104(a)[, A l a . Code 

11 



2110427 

a u t h o r i z e d him t o d etermine, i n the absence 
e g a t i o n s of improper motive, whether the 

1975, 
o f a l l e g a t i o n s of 
t e r m i n a t i o n of a p a r t i c u l a r employee's employment 
was j u s t i f i a b l e under a RIF p o l i c y . In s i t u a t i o n s i n 
which an employee's employment i s t e r m i n a t e d under 
the FDA as a form of d i s c i p l i n e , the a l t e r n a t i v e s 
l i s t e d i n former § 36-26-104(a) have a f u n c t i o n . The 
h e a r i n g o f f i c e r i s a l l o w e d t o c o n s i d e r whether, i n 
l i g h t o f the p a r t i c u l a r conduct of the employee and 
the f a c t s o f the case, t e r m i n a t i o n was w a r r a n t e d or 
whether a l e s s e r or no d i s c i p l i n a r y s a n c t i o n , i . e . , 
'suspension o f the employee, w i t h or w i t h o u t pay, a 
reprimand, o t h e r d i s c i p l i n a r y a c t i o n , or no a c t i o n , ' 
would be w a r r a n t e d under the c i r c u m s t a n c e s . In the 
case of a t e r m i n a t i o n p u r s u a n t t o a RIF p o l i c y , 
however, the conduct o f the employee i s not a t 
i s s u e . The purpose of a t e r m i n a t i o n p u r s u a n t t o a 
RIF p o l i c y i s c o s t s a v i n g s t o the employing board. 
Where a t e r m i n a t i o n of employment i s made because of 
a j u s t i f i a b l e d ecrease i n the j o b s i n the system, 
see former § 36-26-102, [ A l a . Code 1975,] the 
s e l e c t i o n o f any o t h e r form of d i s c i p l i n e or 
s a n c t i o n under former § 36-26-104(a) would not 
a c h i e v e the l o n g - t e r m c o s t - s a v i n g s g o a l of the 
t e r m i n a t i o n p u r s u a n t t o a RIF p o l i c y . 

" F u r t h e r , i n the c o n t e x t of s i m i l a r t e r m i n a t i o n s 
under t e a c h e r - t e n u r e laws, our c o u r t s have r e j e c t e d 
the s t a n d a r d u t i l i z e d by the h e a r i n g o f f i c e r i n t h i s 
case. In W i l l i a m s v. Board of E d u c a t i o n of Lamar  
County, 263 A l a . 372, 82 So. 2d 549 (1955), 
W i l l i a m s ' s employment was t e r m i n a t e d p u r s u a n t t o a 
p r e d e c e s s o r t o the TTA [Teacher Tenure Ac t ] t h a t 
p r o v i d e d t h a t a t e a c h e r ' s employment c o u l d be 
t e r m i n a t e d f o r , among o t h e r r e a s o n s , a ' " j u s t i f i a b l e 
d e crease i n the number of t e a c h i n g p o s i t i o n s . " ' 
W i l l i a m s , 263 A l a . a t 375, 82 So. 2d a t 552 
(emphasis o m i t t e d ) . The b o a r d a t i s s u e i n t h a t case 
c i t e d a decrease i n j o b s as the b a s i s f o r s e e k i n g t o 
t e r m i n a t e W i l l i a m s ' s employment, and our supreme 
c o u r t agreed t h a t the e v i d e n c e s u p p o r t e d a 
t e r m i n a t i o n f o r t h a t reason. W i l l i a m s argued, 
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however, t h a t her employment was t e r m i n a t e d f o r 
p e r s o n a l reasons, s p e c i f i c a l l y , f o r her f a i l u r e t o 
move t o the s c h o o l system i n which she was employed, 
which was a v i o l a t i o n o f a s c h o o l - s y s t e m r u l e . T h i s 
c o u r t r e j e c t e d t h a t argument, n o t i n g t h a t the b o a r d 
i n t h a t case had not sought t o t e r m i n a t e W i l l i a m s ' s 
employment f o r t h a t p u r p o r t e d r u l e v i o l a t i o n . 
F u r t h e r , the c o u r t h e l d t h a t once i t had been 
determined t h a t the e v i d e n c e s u p p o r t e d the board's 
d e t e r m i n a t i o n t h a t t h e r e had been a j u s t i f i a b l e 
d e crease i n the number of t e a c h i n g p o s i t i o n s 
a v a i l a b l e , no f u r t h e r i n q u i r y was n e c e s s a r y w i t h 
r e g a r d t o the t e r m i n a t i o n . Our supreme c o u r t 
e x p l a i n e d : 

"'As we see i t , the o n l y p e r t i n e n t i n q u i r y 
was whether t h e r e was a " j u s t i f i a b l e 
d e crease i n the number of t e a c h i n g 
p o s i t i o n s . " That b e i n g e s t a b l i s h e d , the 
reason f o r s e l e c t i n g [ W i l l i a m s ' s ] c o n t r a c t 
as the one t o be c a n c e l l e d was not open t o 
i n q u i r y . We f i n d n o t h i n g i n the Tenure A c t 
e s t a b l i s h i n g a c r i t e r i o n f o r d e t e r m i n i n g 
what p a r t i c u l a r t e n u r e d t e a c h e r ' s c o n t r a c t 
s h o u l d be c a n c e l l e d when t h e r e i s a 
" j u s t i f i a b l e decrease i n the number of 
t e a c h i n g p o s i t i o n s . " In such s i t u a t i o n , i t 
seems t o us t h a t the r i g h t o f s e l e c t i o n i s 
a m a t t e r r e s t i n g e n t i r e l y w i t h the 
employing Board of E d u c a t i o n . ' 

" W i l l i a m s , 263 A l a . a t 375, 82 So. 2d a t 552. See  
a l s o May v. Alabama S t a t e Tenure Comm'n, 477 So. 2d 
438, 440 ( A l a . C i v . App. 1985) ('[W]hen a Board i s 
f a c e d w i t h a r e d u c t i o n i n t e a c h i n g p o s i t i o n s , much 
must be l e f t t o the " e n l i g h t e n e d d i s c r e t i o n " o f the 
Board a f t e r c o n s i d e r i n g the e n t i r e s i t u a t i o n . ' ) 
( q u o t i n g Woods v. Board of Educ. of Walker Cnty., 
259 A l a . 559, 561, 67 So. 2d 840, 841 (1953)). 

" I n Walker v. Montgomery County Board of  
E d u c a t i o n , 85 So. 3d 1008, 1015 ( A l a . C i v . App. 
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2011), t h i s c o u r t c i t e d the above-quoted p o r t i o n of 
W i l l i a m s , s u p r a , i n r e j e c t i n g a s i m i l a r argument 
a s s e r t e d by Walker, a c o n t r a c t p r i n c i p a l 
employment had been t e r m i n a t e d p u r s u a n t 

whose 
t o a 

p r o v i s i o n i n her c o n t r a c t t h a t a l l o w e d t e r m i n a t i o n 
f o r , among o t h e r t h i n g s , '"[a] j u s t i f i a b l e decrease 
i n the number of p o s i t i o n s due t o d e c r e a s e d 
e n r o l l m e n t or d e c r e a s e d f u n d i n g . " ' 85 So. 3d a t 
1016. A l s o , l i k e C h r i s t o p h e r i n t h i s case, Walker 
had argued t h a t the b o a r d had o t h e r o p t i o n s 
a v a i l a b l e t o i t t h a t would a l l o w her t o remain 
employed; i n t h a t case, Walker contended t h a t the 
employment of o t h e r , p r o b a t i o n a r y p r i n c i p a l s i n 
o t h e r s c h o o l s c o u l d have been t e r m i n a t e d . T h i s c o u r t 
r e j e c t e d Walker's arguments, c o n c l u d i n g : 

"'Although Walker's c o n t r a c t f a l l s under 
the [Teacher A c c o u n t a b i l i t y A c t ("TAA")] 
and not the TTA, we have found no p r o v i s i o n 
i n the TAA t h a t " e s t a b l i s h [ e s ] a c r i t e r i o n 
f o r d e t e r m i n i n g what p a r t i c u l a r [ c o n t r a c t 
p r i n c i p a l ' s ] c o n t r a c t s h o u l d be c a n c e l l e d 
when t h e r e i s a ' j u s t i f i a b l e decrease i n 
the number of [ p r i n c i p a l ] p o s i t i o n s . ' " 
W i l l i a m s , 263 A l a . a t 375, 82 So. 2d a t 
552. The Board was e n t i t l e d t o make the 
d e c i s i o n r e g a r d i n g which c o n t r a c t 
p r i n c i p a l s would be nonrenewed or would 
have t h e i r c o n t r a c t s c a n c e l e d . C o u r t s are 
not p e r m i t t e d t o usurp the r o l e o f the 
s c h o o l b o a r d and cannot determine t h a t 
another course o f a c t i o n o t h e r than the one 
taken by the s c h o o l b o a r d might have been 
w i s e r or more e q u i t a b l e . S t a t e ex r e l .  
S t e e l e v. Board of Educ. of F a i r f i e l d , 252 
A l a . 254, 261, 40 So. 2d 689, 695 (1949), 
o v e r r u l e d on o t h e r grounds, Ex p a r t e  
J a c k s o n , 625 So. 2d 425 ( A l a . 1992).' 

"Walker, 85 So. 3d a t 1015-16." 

97 So. 3d a t 173-75 ( f o o t n o t e o m i t t e d ) . 

14 



2110427 

The Board argues t h a t the h e a r i n g o f f i c e r exceeded h i s 

d i s c r e t i o n i n r e q u i r i n g the Board t o "prov[e] by s u f f i c i e n t 

e v i d e n c e t h a t the a c t i o n taken i n response t o t h i s [ f i n a n c i a l ] 

h a r d s h i p i s a n e c e s s a r y and r e a s o n a b l e s t e p d e s i g n e d t o 

d i r e c t l y improve the f i s c a l p o s i t i o n of the i n s t i t u t i o n s . " We 

agree. In C h r i s t o p h e r , t h i s c o u r t r e i t e r a t e d t h a t , once i t i s 

d e t e r m i n e d t h a t t h e r e i s a " ' " j u s t i f i a b l e decrease i n the 

number of p o s i t i o n s due t o d e c r e a s e d e n r o l l m e n t or d e c r e a s e d 

f u n d i n g , " ' " c o u r t s may not usurp the r o l e o f the s c h o o l b o a r d 

i n d e t e r m i n i n g which p o s i t i o n s would be c a n c e l e d . 

C h r i s t o p h e r , 97 So. 3d a t 175. Thus, t h i s c o u r t has 

d e t ermined t h a t our r e v i e w i s l i m i t e d t o whether the d e c i s i o n 

t o t e r m i n a t e c e r t a i n employees' employment i s j u s t i f i e d b e f o r e 

the s p e c i f i c d e c i s i o n s r e g a r d i n g who i s t o be t e r m i n a t e d are 

made. N e c e s s a r i l y , n e i t h e r the h e a r i n g o f f i c e r nor t h i s c o u r t 

i s e n t i t l e d t o second-guess the t e r m i n a t i o n d e c i s i o n s of the 

Board, a f t e r the f a c t o f the t e r m i n a t i o n s , r e g a r d i n g whether 

those t e r m i n a t i o n s a c t u a l l y y i e l d e d the i n t e n d e d r e s u l t s . To 

do so would be t o "'usurp the r o l e of the s c h o o l board'" and 

"'determine t h a t another course of a c t i o n o t h e r than the one 

taken by the s c h o o l b o a r d might have been w i s e r or more 
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e q u i t a b l e , ' " which we are not p e r m i t t e d t o do. I d . We 

c o n c l u d e , t h e r e f o r e , t h a t the h e a r i n g o f f i c e r e r r e d i n 

p r o c e e d i n g t o determine whether the t e r m i n a t i o n s o f the 

employees by the Board were d e s i g n e d t o d i r e c t l y improve the 

f i n a n c i a l h a r d s h i p o f the s c h o o l system. R a t h e r , the h e a r i n g 

o f f i c e r was r e q u i r e d t o determine o n l y whether t h e r e was a 

j u s t i f i a b l e d ecrease i n p o s i t i o n s based on the a l l e g e d 

i n s u f f i c i e n t f u n d i n g . The h e a r i n g o f f i c e r went beyond t h a t 

i n q u i r y t o determine whether the t e r m i n a t i o n s were j u s t i f i e d 

i n l i g h t of a number of o t h e r f a c t o r s . T h i s , he was not 

p e r m i t t e d t o do. Because the h e a r i n g o f f i c e r exceeded h i s 

d i s c r e t i o n , we r e v e r s e the h e a r i n g o f f i c e r ' s d e c i s i o n and 

remand the cause f o r the h e a r i n g o f f i c e r t o determine whether 

t h e r e was a j u s t i f i a b l e d e c rease i n p o s i t i o n s based on the 

s c h o o l system's a l l e g e d f i n a n c i a l h a r d s h i p , w i t h o u t r e g a r d f o r 

any s i m u l t a n e o u s measures taken by the Board t o address t h a t 

h a r d s h i p or any c i r c u m s t a n c e s t h a t a r i s e as a consequence t o 

the t e r m i n a t i o n s . 

Because i t may a f f e c t the d e c i s i o n on remand, we a l s o 

address the Board's argument t h a t the h e a r i n g o f f i c e r 

i m p r o p e r l y found t h a t the Board had not g i v e n the employees 
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s u f f i c i e n t n o t i c e o f the reason f o r t h e i r proposed 

t e r m i n a t i o n s . As quoted above, the h e a r i n g o f f i c e r c o n c l u d e d 

t h a t the Board had f a i l e d t o put the employees on n o t i c e t h a t 

i t was r e l y i n g on o v e r s t a f f i n g as compared w i t h o t h e r county 

and m u n i c i p a l i t y s c h o o l systems. We note, however, t h a t i t 

does not appear t h a t e i t h e r Dr. Warren Pouncey, the Deputy 

S u p e r i n t e n d e n t f o r F i n a n c e and A d m i n i s t r a t i o n f o r the Alabama 

S t a t e Department of E d u c a t i o n , or Dr. Ed R i c h a r d s o n , the 

former S u p e r i n t e n d e n t of the Alabama S t a t e Department of 

E d u c a t i o n who l a t e r s e r v e d as C o n s u l t a n t t o the 

S u p e r i n t e n d e n t , d i s c u s s e d i n t h e i r d e p o s i t i o n t e s t i m o n y t h a t 

the reason f o r the employees' t e r m i n a t i o n s was o v e r s t a f f i n g ; 

r a t h e r , t h e y d i s c u s s e d o v e r s t a f f i n g o n l y as a reason f o r the 

f i n a n c i a l problems t h a t the H u n t s v i l l e S c h o o l System was 

f a c i n g . The FDA r e q u i r e d t h a t a n o t i c e o f proposed 

t e r m i n a t i o n o f employment c o n t a i n "a s h o r t and p l a i n statement 

of the f a c t s showing t h a t the t e r m i n a t i o n i s t aken f o r one or 

more of the reasons l i s t e d i n [former] S e c t i o n 36-26-102." 

Former § 36-2 6-103(a), A l a . Code 1975. The employees argue 

t h a t t h e y were not g i v e n n o t i c e of what had caused any 
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p u r p o r t e d f i n a n c i a l c o n d i t i o n s l e a d i n g t o the i m p l e m e n t a t i o n 

o f the RIF p o l i c y . 

In H u n t s v i l l e C i t y Board of E d u c a t i o n v. Stranahan, [Ms. 

2110252, November 2, 2012] So. 3d , ( A l a . C i v . App. 

2012), t h i s c o u r t s t a t e d : 

" I n B i s h o p S t a t e Community C o l l e g e v. A r c h i b l e , 
33 So. 3d 588 ( A l a . C i v . App. 2009), t h i s c o u r t 
a d d r e s s e d whether a n o t i c e o f t e r m i n a t i o n under the 
former FDA was s u f f i c i e n t under § 36-26-103. In 
t h a t case, two employees were n o t i f i e d of the i n t e n t 
t o t e r m i n a t e t h e i r employment w i t h B i s h o p S t a t e , a 
community c o l l e g e s u b j e c t t o the former FDA. The 
n o t i c e s t h a t the employees r e c e i v e d s t a t e d an 
i d e n t i c a l f a c t u a l b a s i s f o r each employee's 
t e r m i n a t i o n , s p e c i f i c a l l y '"You committed f i n a n c i a l 
i m p r o p r i e t i e s i n r e l a t i o n t o the r e c e i v i n g o f 
f i n a n c i a l a i d and s c h o l a r s h i p s . " ' A r c h i b l e , 33 So. 
3d a t 590. T h i s c o u r t o r i g i n a l l y h e l d t h a t , 
c o n s i d e r i n g the n o t i c e and the s u r r o u n d i n g 
c i r c u m s t a n c e s , t h a t n o t i c e was s u f f i c i e n t under the 
former FDA. B i s h o p S t a t e Cmty. C o l l . v. A r c h i b l e , 
33 So. 3d 577, 584 ( A l a . C i v . App. 2008). On 
c e r t i o r a r i r e v i e w , our supreme c o u r t h e l d t h a t t h i s 
c o u r t had e r r e d i n c o n s i d e r i n g the ' s u r r o u n d i n g 
c i r c u m s t a n c e s ' i n d e t e r m i n i n g whether the n o t i c e 
p r o v i d e d t o the employees by B i s h o p S t a t e was 
s u f f i c i e n t , and i t r e v e r s e d t h i s c o u r t ' s judgment. 
Ex p a r t e S o l e y n , 33 So. 3d 584, 587 ( A l a . 2009) . On 
remand, t h i s c o u r t s t a t e d : 

" ' T h i s c o u r t has h e l d t h a t , i n o r d e r 
t o a f f o r d m i n i m a l due p r o c e s s t o an 
employee under the [ F a i r D i s m i s s a l ] A c t , 
the n o t i c e of proposed t e r m i n a t i o n must 
a d v i s e the employee " ' o f the cause or 
causes f o r h i s [or her] t e r m i n a t i o n i n 
s u f f i c i e n t d e t a i l t o f a i r l y e nable him [or 
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her] t o show any e r r o r t h a t may e x i s t . ' " 
S t a t e Tenure Comm'n v. Page, 777 So. 2d 
126, 131 ( A l a . C i v . App. 2000) ( q u o t i n g 
James v. Board of Sc h o o l Comm'rs of M o b i l e  
County, 484 F. Supp. 705, 715 (S.D. A l a . 
1979), q u o t i n g i n t u r n S tewart v. B a i l e y , 
556 F.2d 281, 285 (5th C i r . 1977)); see  
a l s o S t a t e Tenure Comm'n v. Jack s o n , 881 
So. 2d 445, 449 ( A l a . C i v . App. 2003) 
( s t a t i n g t h a t the n o t i c e of proposed 
t e r m i n a t i o n s h o u l d be " s u f f i c i e n t l y 
d e t a i l e d t o p r o v i d e an adequate o p p o r t u n i t y 
f o r [the employee] t o pr e p a r e a defense t o 
those c h a r g e s " ) . In the p r e s e n t cases, the 
n o t i c e s of proposed t e r m i n a t i o n do not meet 
the r e q u i r e m e n t of s e t t i n g f o r t h a " s h o r t 
and p l a i n statement o f the f a c t s . " N e i t h e r 
n o t i c e s e t f o r t h what " f i n a n c i a l 
i m p r o p r i e t i e s " had been committed so as " t o 
p r o v i d e an adequate o p p o r t u n i t y f o r [the 
employees] t o pr e p a r e a defense t o those 
c h a r g e s . " Jackson, 881 So. 2d a t 449. The 
language used i s so vague as t o f a l l below 
the minimum due p r o c e s s t h a t must be 
a f f o r d e d an employee under the A c t . ' 

" A r c h i b l e , 33 So. 3d a t 590-91. 

"In the p r e s e n t case, the Board c i t e d f i n a n c i a l 
c i r c u m s t a n c e s t h a t n e c e s s i t a t e d the i m p o s i t i o n of 
the RIF p o l i c y as the b a s i s f o r the t e r m i n a t i o n s , 
and i t e x p l a i n e d the manner i n which the employees 
whose employment was t o be t e r m i n a t e d under the RIF 
p o l i c y would be s e l e c t e d . As the Board p o i n t s out, 
i n A r c h i b l e , s u p r a , the t e r m i n a t i o n s a t i s s u e were 
proposed because of a s p e c i f i c s e t of a l l e g a t i o n s of 
miscond u c t , and t h i s c o u r t d e t e r m i n e d t h a t more 
i n f o r m a t i o n was r e q u i r e d . I t seems a x i o m a t i c t h a t 
a more d e t a i l e d statement of a l l e g a t i o n s o f 
misconduct would be n e c e s s a r y t o a l l o w an accused 
employee t o defend a g a i n s t those a l l e g a t i o n s . In 
t h i s case, however, t h e r e are no adverse a l l e g a t i o n s 
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f o r Stranahan or Holmes t o defend a g a i n s t . The 
b a s i s f o r the proposed t e r m i n a t i o n s was t h a t the 
Board was e x p e r i e n c i n g f i n a n c i a l d i f f i c u l t i e s 
n e c e s s i t a t i n g the i m p l e m e n t a t i o n of the RIF p o l i c y . " 

Stranahan, So. 3d a t . 

The employees do not appear t o a s s e r t t h a t f i n a n c i a l 

d i f f i c u l t i e s d i d not r e q u i r e the i m p l e m e n t a t i o n o f the RIF 

p o l i c y . R a t h e r , the h e a r i n g o f f i c e r ' s d e c i s i o n and the 

employees' arguments on appea l are d i r e c t e d t o the Board's 

f a i l u r e t o i n c l u d e o v e r s t a f f i n g as a reason f o r the 

i m p l e m e n t a t i o n of the RIF p o l i c y . We cannot agree t h a t Ex  

p a r t e S o l e y n , 33 So. 3d 584 ( A l a . 2009), and Bis h o p S t a t e  

Community C o l l e g e v. A r c h i b l e , 33 So. 3d 588 ( A l a . C i v . App. 

2009), r e q u i r e the Board t o i n c l u d e a l l the reasons t h a t l e d 

t o the f i n a n c i a l d i f f i c u l t i e s t h a t r e s u l t e d i n the 

i m p l e m e n t a t i o n o f the RIF p o l i c y . We conclude t h a t the Board 

met i t s burden of s u f f i c i e n t n o t i c e t o the employees r e g a r d i n g 

t h e i r t e r m i n a t i o n s . 

REVERSED AND REMANDED. 

Thompson, P.J., and P i t t m a n , Bryan, and Thomas, J J . , 

concur. 
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