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PER CURIAM. 

C a r o l Mahoney ("Mahoney") appeals from a judgment of the 

Ba l d w i n C i r c u i t C ourt awarding her $500 as an a t t o r n e y fee and 

c o s t s p u r s u a n t t o the Alabama L i t i g a t i o n A c c o u n t a b i l i t y A c t , 
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§ 12-19-270 e t seq., A l a . Code 1975 ("ALAA"). We r e v e r s e and 

remand. 

T h i s i s the f o u r t h time these p a r t i e s have been b e f o r e 

t h i s c o u r t . In Mahoney v. Loma A l t a P r o p e r t y Owners Ass'n, 

[Ms. 2100104, May 6, 2011] So. 3d ( A l a . C i v . App. 

2011)("Mahoney I I I " ) , we s e t out the f a c t u a l and p r o c e d u r a l 

h i s t o r y of the case and the p r e v i o u s appeals t h u s l y : 

" I n Mahoney v. Loma A l t a P r o p e r t y Owners Ass'n, 4 
So. 3d 1130 ( A l a . C i v . App. 2008)('Mahoney I ' ) , we 
s e t out the f a c t s and p r o c e d u r a l h i s t o r y of the case 
as f o l l o w s : 

"'Loma A l t a P r o p e r t y Owners 
A s s o c i a t i o n , I n c . ("LAPOA"), sued C a r o l 
Mahoney i n the B a l d w i n D i s t r i c t C o u r t , 
c l a i m i n g b r e a c h of c o n t r a c t , account 
s t a t e d , and a p r o p e r t y - o w n e r s - a s s o c i a t i o n 
l i e n on r e a l e s t a t e o c c u p i e d by Mahoney. 
LAPOA a l l e g e d t h a t Ms. Mahoney was the 
owner of u n i t C-1 i n Loma A l t a Townhomes; 
t h a t Ms. Mahoney was, t h e r e f o r e , bound by 
an agreement c o n t a i n e d w i t h i n the 
condominium d e c l a r a t i o n f o r the Loma A l t a 
s u b d i v i s i o n t o p a y 
p r o p e r t y - o w n e r s - a s s o c i a t i o n f e e s , 
assessments, and l a t e charges; and t h a t Ms. 
Mahoney had f a i l e d t o pay those f e e s , 
assessments, and charges. LAPOA a s s e r t e d 
t h a t i t was e n t i t l e d t o r e c o v e r from Ms. 
Mahoney damages, i n c l u d i n g l a t e f e e s , 
i n t e r e s t , c o s t s , and an a t t o r n e y f e e , and 
t o have a l i e n on the r e a l e s t a t e o c c u p i e d 
by Ms. Mahoney. 
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"'Ms. Mahoney answered the c o m p l a i n t , 
a d m i t t e d t h a t she "owe[d] some money, but 
not the t o t a l amount c l a i m e d by [LAPOA]," 
and a s s e r t e d t h a t she was e n t i t l e d t o a 
s e t o f f because LAPOA had f a i l e d t o make 
needed r e p a i r s on the u n i t . On A p r i l 11, 
2006, the d i s t r i c t c o u r t e n t e r e d a judgment 
i n f a v o r of LAPOA i n the amount of $5,390, 
p l u s c o s t s and an a t t o r n e y fee of $500. 
Ms. Mahoney appealed t h a t judgment t o the 
B a l d w i n C i r c u i t C ourt on A p r i l 25, 2006, 
f o r a t r i a l de novo. 

"'On May 19, 2006, Ms. Mahoney f i l e d 
an amended answer i n the c i r c u i t c o u r t , 
g e n e r a l l y d e n y ing the a l l e g a t i o n s of 
LAPOA's c o m p l a i n t and a s s e r t i n g , among 
ot h e r t h i n g s , t h a t she d i d not have a 
c o n t r a c t w i t h LAPOA. In a d d i t i o n , Ms. 
Mahoney a s s e r t e d a c l a i m under the Alabama 
L i t i g a t i o n A c c o u n t a b i l i t y A c t ("ALAA"), § 
12-19-270 e t seq., A l a . Code 1975. On 
December 21, 2006, LAPOA amended i t s 
c o m p l a i n t , naming Ms. Mahoney's former 
husband, Joseph Mahoney, as a defendant. 
LAPOA a l l e g e d t h a t Mr. Mahoney was the 
"owner" of u n i t C-1 i n Loma A l t a Townhomes 
and t h a t Ms. Mahoney was a " r e s i d e n t " of 
the u n i t . LAPOA a l s o added a c l a i m 
a l l e g i n g t h a t , by v i r t u e of the f o r e c l o s u r e 
of i t s p r o p e r t y - o w n e r s - a s s o c i a t i o n l i e n , i t 
was e n t i t l e d t o have Ms. Mahoney " e v i c t e d " 
from u n i t C-1. 

"'The c i r c u i t c o u r t conducted a bench 
t r i a l on January 26, 2007, a t which o n l y 
one w i t n e s s -- Mary Garey, the 
s e c r e t a r y / t r e a s u r e r of LAPOA -- t e s t i f i e d . 
G a r e y e x p l a i n e d t h a t t h e 
p r o p e r t y - o w n e r s - a s s o c i a t i o n f e e s and 
assessments r e p r e s e n t the u n i t owners' 
p r o p o r t i o n a t e share of the c o s t of 
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m a i n t a i n i n g and p r e s e r v i n g the common areas 
of the condominium. Garey t e s t i f i e d t h a t 
Ms. Mahoney had r e s i d e d i n u n i t C-1 of the 
condominium s i n c e March 2000 and t h a t she 
had p a i d some of the fees and assessments 
but t h a t she had stopped p a y i n g , c o n t e n d i n g 
t h a t she was e n t i t l e d t o s e t o f f a g a i n s t 
the b a l a n c e the c o s t of needed r e p a i r s t h a t 
LAPOA had f a i l e d t o make on the u n i t Ms. 
Mahoney was o c c u p y i n g . Garey s t a t e d t h a t , 
a c c o r d i n g t o the condominium d e c l a r a t i o n , 
r e p a i r s t o a u n i t are the r e s p o n s i b i l i t y of 
the i n d i v i d u a l u n i t owner, not LAPOA. 
Garey i d e n t i f i e d a document showing the 
past-due f e e s and assessments t h a t , LAPOA 
c l a i m e d , were owed by Ms. Mahoney. Garey 
t e s t i f i e d t h a t Ms. Mahoney had never 
r e t u r n e d the i n v o i c e s f o r f e e s and 
assessments t o Garey w i t h a r e q u e s t t h a t 
the i n v o i c e s be forwarded t o someone e l s e . 
Nor, a c c o r d i n g t o Garey, had Ms. Mahoney 
ev e r i n f o r m e d LAPOA t h a t she was not the 
owner of the u n i t i n which she r e s i d e d . 
Garey t e s t i f i e d t h a t LAPOA, by v i r t u e of 
i t s c o n t r a c t w i t h the owner of each u n i t , 
has a l i e n on any u n i t f o r which t h e r e are 
u n p a i d fees and assessments. Garey s a i d 
t h a t LAPOA had f o r e c l o s e d i t s l i e n on u n i t 
C-1. 1 

"'On c r o s s - e x a m i n a t i o n , Garey 
acknowledged t h a t the owner of each u n i t i s 
s o l e l y r e s p o n s i b l e f o r payment of the 
p r o p e r t y - o w n e r s - a s s o c i a t i o n f e e s and 
assessments. Garey a d m i t t e d t h a t LAPOA had 
no deed showing t h a t Ms. Mahoney was the 
owner of the u n i t i n which she r e s i d e d , 
t h a t LAPOA had no c o n t r a c t w i t h Ms. 
Mahoney, and t h a t LAPOA had no document 
s t a t i n g t h a t someone o t h e r than the owner 
of the u n i t was r e s p o n s i b l e f o r payment of 
the fees and assessments on the u n i t t h a t 
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Ms. Mahoney o c c u p i e d . On r e d i r e c t 
e x a m i n a t i o n , Garey a f f i r m e d the t r u t h of 
the f o l l o w i n g i n q u i r y by LAPOA's c o u n s e l : 
"We're s i m p l y a s k i n g [ t h e c i r c u i t c o u r t ] t o 
c o n f i r m t h a t we've got a judgment on t h i s 
u n i t , whether i t ' s owned [ b y ] Ms. Mahoney 
or whoever i t i s , because t h a t u n i t has not 
p a i d any dues and assessments, i s t h a t 
r i g h t ? " 

"'The c i r c u i t c o u r t a d m i t t e d the 
f o l l o w i n g documentary e v i d e n c e o f f e r e d by 
LAPOA: ( 1 ) the condominium d e c l a r a t i o n f o r 
the Loma A l t a s u b d i v i s i o n ; ( 2 ) a statement 
of f e e s , assessments, and l a t e charges sent 
by LAPOA t o Ms. Mahoney on January 24, 
2007, i n d i c a t i n g a b a l a n c e due of $6,150; 
and (3) a "Statement of L i e n " f i l e d i n the 
B a l d w i n Probate C o u r t on October 4, 2004, 
naming C a r o l Mahoney as the owner of "Lot 
C-1, Loma A l t a , as r e c o r d e d i n Map Book 11, 
Page 176, i n the O f f i c e of the Judge of 
P r o b a t e , B a l d w i n County, Alabama." 

"'At the c o n c l u s i o n of Garey's 
t e s t i m o n y , LAPOA r e s t e d and Ms. Mahoney's 
c o u n s e l moved f o r a " d i r e c t e d v e r d i c t , " 2 

a r g u i n g : 

" ' " [ T ] h e r e ' s been no p r o o f of 
ownership [by] my c l i e n t , C a r o l 
Mahoney, ... or t h a t she's bound 
by any c o n t r a c t t h a t t h e y have 
f a i l e d t o p r e s e n t i n c o u r t 
showing t h a t she's r e s p o n s i b l e 
f o r a n y t h i n g 

"'"[LAPOA has] gone a g a i n s t the 
wrong p e r s o n , and t h a t ' s why we 
move f o r a d i r e c t e d v e r d i c t and 
ask f o r award of r e a s o n a b l e 
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a t t o r n e y ' s f e e s f o r h a v i n g t o 
f i g h t t h i s . " 

"'The c i r c u i t c o u r t d e n i e d the motion. On 
A p r i l 13, 2007, the c o u r t e n t e r e d a 
judgment i n f a v o r of LAPOA and a g a i n s t Ms. 
Mahoney i n the amount of $6,279.10 and 
awarded LAPOA an a t t o r n e y ' s f ee of $5,000. 
The c o u r t d i d not r u l e on Ms. Mahoney's 
ALAA c o u n t e r c l a i m , but we conclude t h a t i t 
was i m p l i c i t l y d e n i e d . See H a r r i s v. Cook, 
944 So. 2d 977, 981 ( A l a . C i v . App. 2006). 
On the same day, the c i r c u i t c o u r t e n t e r e d 
a d e f a u l t judgment f o r the same amount i n 
f a v o r of LAPOA and a g a i n s t Joseph Mahoney. 
Ms. Mahoney f i l e d a t i m e l y n o t i c e of a p p e a l 
t o t h i s c o u r t on May 15, 2007. 

" ' 1 S e c t i o n 35-8-17(4), A l a . Code 1975, 
a p a r t of a c h a p t e r e n t i t l e d "Condominium 
Ownership," p r o v i d e s t h a t " [ l ] i e n s f o r 
u n p a i d assessments may be f o r e c l o s e d by an 
a c t i o n brought i n the name of the [ p r o p e r t y 
owners'] a s s o c i a t i o n i n the same manner as 
a f o r e c l o s u r e of a mortgage on r e a l 
p r o p e r t y . " 

" ' 2 I n a c t i o n s t r i e d w i t h o u t a j u r y , 
the p r o p e r motion i s one f o r a judgment on 
p a r t i a l f i n d i n g s , p u r s u a n t t o Rule 5 2 ( c ) , 
A l a . R. C i v . P.' 

"Mahoney I , 4 So. 3d a t 1131-33. In Mahoney v. Loma  
A l t a P r o p e r t y Owners Ass'n, 52 So. 3d 510 ( A l a . C i v . 
App. 2009)('Mahoney I I ' ) , t h i s c o u r t f u r t h e r s e t out 
the f a c t s and p r o c e d u r a l h i s t o r y of the case as 
f o l l o w s : 

" ' [ I n Mahoney I,] [ t ] h i s c o u r t 
r e v e r s e d the judgment i n f a v o r of Loma A l t a 
P r o p e r t y Owners A s s o c i a t i o n , I n c . 
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("LAPOA"), h o l d i n g t h a t LAPOA had w h o l l y 
f a i l e d t o prove t h a t Ms. Mahoney was bound 
t o pay the f e e s , assessments, and l a t e 
charges c l a i m e d by LAPOA because LAPOA's 
c o n t r a c t o b l i g a t e d the owner of the 
condominium u n i t t o pay t h o s e charges and 
the e v i d e n c e c o n c l u s i v e l y e s t a b l i s h e d t h a t 
Ms. Mahoney was not the owner of the u n i t . 
T h i s c o u r t remanded the cause t o the 
c i r c u i t c o u r t w i t h i n s t r u c t i o n s t o 
a d j u d i c a t e Ms. Mahoney's ALAA c l a i m . 

i t s judgment i n f a v o r of LAPOA, e n t e r e d a 
judgment i n f a v o r of Ms. Mahoney, and 
summarily d e n i e d Ms. Mahoney's ALAA c l a i m 
on September 17, 2008. Ms. Mahoney f i l e d a 
postjudgment motion on October 2, 2008, 
c o m p l a i n i n g t h a t the c i r c u i t c o u r t had, 
" w i t h o u t e v i d e n c e or t e s t i m o n y e n t e r e d a 
v e r d i c t f o r [LAPOA] as t o the ALAA c l a i m . " 
She a t t a c h e d t o her motion a f o r e c l o s u r e 
deed ex e c u t e d by LAPOA's a t t o r n e y on 
October 10, 2006, and f i l e d i n the B a l d w i n 
P robate Court on October 16, 2006, a v e r r i n g 
t h a t Joseph Mahoney had been the r e c o r d 
t i t l e owner of the s u b j e c t p r o p e r t y s i n c e 
May 10, 2005. 

"'Ms. Mahoney s p e c i f i c a l l y r e q u e s t e d 
a h e a r i n g on her postjudgment motion. The 
c i r c u i t c o u r t s e t the motion f o r a h e a r i n g 
on October 21, 2008. The r e c o r d b e f o r e us 
c o n t a i n s no t r a n s c r i p t of the h e a r i n g . The 
p a r t i e s agree, however, t h a t Ms. Mahoney 
d i d not appear, t h a t no e v i d e n c e was 
p r e s e n t e d , and t h a t c o u n s e l f o r b o t h 
p a r t i e s p r e s e n t e d o r a l argument t o the 
t r i a l c o u r t a t the h e a r i n g . On October 28, 
2008, the c i r c u i t c o u r t d e n i e d Ms. 
Mahoney's postjudgment motion. Ms. Mahoney 
t i m e l y a p pealed on November 13, 2008.' 
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"Mahoney I I , 52 So. 3d a t 513-14. 

"In Mahoney I I , we h e l d t h a t , 

" ' [ i ] n the p r e s e n t case, as i n 
Sanderson Group[, I n c . v. Smith, 809 So. 2d 
823 ( A l a . C i v . App. 20 0 1 ) ] , the r e c o r d 
shows i n d i s p u t a b l y t h a t LAPOA's a c t i o n 
a g a i n s t Ms. Mahoney was g r o u n d l e s s i n law. 
A l l f o u r of LAPOA's c l a i m s a g a i n s t Ms. 
Mahoney -- br e a c h of c o n t r a c t , account 
s t a t e d , p r o p e r t y owner's l i e n , and e v i c t i o n 
-- h i n g e d upon i t s p r o v i n g t h a t Ms. Mahoney 
was the owner of the p r o p e r t y . LAPOA not 
o n l y f a i l e d t o prove t h a t Ms. Mahoney was 
the owner, but i t a l s o p r e s e n t e d as i t s 
o n l y w i t n e s s a t the c i r c u i t - c o u r t t r i a l 
someone who acknowledged " t h a t LAPOA had no 
deed showing t h a t Ms. Mahoney was the 
owner" of the p r o p e r t y . Mahoney [ I ] , 4 So. 
3d a t 1132. LAPOA had access t o i t s own 
condominium d e c l a r a t i o n , which 

"'"makes i t c l e a r t h a t LAPOA's 
remedy i s s t r i c t l y a g a i n s t the 
owner. As A r t i c l e V I I , S e c t i o n 7, 
of the d e c l a r a t i o n , e n t i t l e d 
' E f f e c t of Nonpayment of 
Assessments: Remedies of the 
A s s o c i a t i o n , ' s t a t e s : 'No owner 
may waive or o t h e r w i s e escape 
l i a b i l i t y f o r the assessments 
p r o v i d e d f o r h e r e i n by non-use of 
the Common Area or abandonment of 
h i s l o t . ' " 

"'Mahoney [ I ] , 4 So. 3d a t 1134. In 
a d d i t i o n , the r e c o r d c o n c l u s i v e l y 
demonstrates t h a t LAPOA knew, b e f o r e 
December 21, 2006, when i t amended i t s 
c o m p l a i n t i n the c i r c u i t c o u r t , t h a t Ms. 
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Mahoney's former husband, Joseph Mahoney, 
was the owner of the p r o p e r t y because 
LAPOA's a t t o r n e y had, on October 16, 2006, 
f i l e d i n the B a l d w i n Probate Court a 
f o r e c l o s u r e deed a v e r r i n g t h a t Joseph 
Mahoney had been the r e c o r d t i t l e owner of 
the s u b j e c t p r o p e r t y s i n c e May 10, 2005.' 

"Mahoney I I , 52 So. 3d a t 517. We r e v e r s e d the 
t r i a l c o u r t ' s judgment denying Mahoney's ALAA c l a i m 
and remanded the cause t o the t r i a l c o u r t t o make an 
a p p r o p r i a t e award p u r s u a n t t o the ALAA. I d . a t 517¬
18. 

"LAPOA p e t i t i o n e d the Alabama Supreme Court f o r 
the w r i t of c e r t i o r a r i , which t h a t c o u r t g r a n t e d . 
Our supreme c o u r t a f f i r m e d our c o n c l u s i o n t h a t the 
t r i a l c o u r t had e r r e d i n d e n y ing Mahoney's c l a i m f o r 
an award under the ALAA, n o t i n g t h a t 

"'the d e t e r m i n a t i o n t h a t the c l a i m s 
a s s e r t e d by LAPOA a g a i n s t Mahoney i n the 
amended c o m p l a i n t were g r o u n d l e s s r e s u l t s 
from r e c o g n i t i o n t h a t ownership of the 
p r o p e r t y was a r e q u i r e d l e g a l element of 
each c l a i m and t h a t , a t the time LAPOA 
amended the c o m p l a i n t , LAPOA a l l e g e d t h a t 
Mahoney's former husband, and not Mahoney 
h e r s e l f , was the owner of the p r o p e r t y . ' 

"Ex p a r t e Loma A l t a Prop. Owners Ass'n, 52 So. 3d 
518, 524 ( A l a . 2010). 

" J u s t i c e Woodall and J u s t i c e Murdock d i s s e n t e d 
from the m a j o r i t y o p i n i o n i n Ex p a r t e Loma A l t a . 
Both J u s t i c e Woodall and J u s t i c e Murdock o p i n e d i n 
t h e i r r e s p e c t i v e d i s s e n t s t h a t they would have h e l d 
t h a t the t r i a l c o u r t d i d not e r r i n d e t e r m i n i n g t h a t 
LAPOA's l a w s u i t a g a i n s t Mahoney was not g r o u n d l e s s 
i n law or f a c t , v e x a t i o u s , or i n t e r p o s e d f o r any 
improper purpose; t h e r e f o r e , t h e y o p i n e d , the t r i a l 
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c o u r t d i d not e r r i n d e c l i n i n g t o award Mahoney an 
a t t o r n e y f e e and c o s t s under the ALAA. 

"On remand, the t r i a l c o u r t h e l d a h e a r i n g , a t 
which Mahoney p r e s e n t e d t e s t i m o n y and ev i d e n c e 
r e g a r d i n g the c o s t s i n c u r r e d by Mahoney as a r e s u l t 
of LAPOA's l a w s u i t , the r e a s o n a b l e n e s s of those 
c o s t s , and o t h e r r e l e v a n t f a c t o r s t h a t would su p p o r t 
an award under the ALAA. LAPOA p r e s e n t e d t e s t i m o n y 
and e v i d e n c e r e g a r d i n g the r e a s o n a b l e n e s s of 
Mahoney's c o u n s e l ' s charges and o t h e r f a c t o r s t h a t 
i t f e l t would su p p o r t o n l y a m i n i m a l award. 

" F o l l o w i n g the h e a r i n g , the t r i a l c o u r t e n t e r e d 
an o r d e r awarding Mahoney an a t t o r n e y fee of $500. 
The t r i a l c o u r t s t a t e d i n i t s judgment t h a t i t s 
award was based on 'the reasons s e t f o r t h i n the 
[Alabama] Supreme C o u r t ' s d i s s e n t s and [LAPOA's] 
r e c e n t s u b m i s s i o n s , [and] which i s i n l i n e w i t h the 
amount awarded [as an a t t o r n e y f ee on appeal] by the 
Court of C i v i l A p p e a l s . ' " 

So. 3d a t - . 

Mahoney appealed the c i r c u i t c o u r t ' s judgment awarding 

her $500 on her ALAA c l a i m t o t h i s c o u r t . I d . In Mahoney I I I , 

we r e v e r s e d the c i r c u i t c o u r t ' s judgment, h o l d i n g t h a t the 

c i r c u i t c o u r t d i d not s t a t e s p e c i f i c reasons f o r i t s award, as 

i s r e q u i r e d by § 12-19-273, A l a . Code 1975. I d ^ We a l s o h e l d 

t h a t the b a s i s s t a t e d by the c i r c u i t c o u r t i n i t s judgment -¬

the r e a s o n i n g of the d i s s e n t s of J u s t i c e Woodall and J u s t i c e 

Murdock i n Ex p a r t e Loma A l t a P r o p e r t y Owners Ass'n, 52 So. 3d 

518 ( A l a . 2010), and t h i s c o u r t ' s award of $500 i n a t t o r n e y 
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fe e s i n Mahoney v. Loma A l t a P r o p e r t y Owners Ass'n, 52 So. 3d 

510 ( A l a . C i v . App. 2009)("Mahoney I I " ) -- were not p r o p e r 

bases on which t o determine the amount of i t s award p u r s u a n t 

t o the ALAA. I d . We remanded the cause t o the c i r c u i t c o u r t 

t o e n t e r a judgment on Mahoney's ALAA c l a i m c o n s i s t e n t w i t h 

our o p i n i o n and w i t h the i s s u e s as d e t e r m i n e d i n Mahoney v.  

Loma A l t a P r o p e r t y Owners Ass'n, 4 So. 3d 1130 ( A l a . C i v . App. 

2008)("Mahoney I") Mahoney I I , Ex p a r t e Loma A l t a , and Mahoney  

I I I , because our supreme c o u r t ' s and our c o n c l u s i o n s r e g a r d i n g 

the i s s u e s a d d r e s s e d i n those appeals had become law of the 

case. See Auerbach v. P a r k e r , 558 So. 2d 900, 902 ( A l a . 

1989)("'When a case i s remanded t o a t r i a l c o u r t a f t e r a 

d e c i s i o n on a p p e a l , " i s s u e s d e c i d e d by the a p p e l l a t e c o u r t 

become law of the case and the t r i a l c o u r t ' s duty i s t o comply 

w i t h the a p p e l l a t e mandate...."'"(quoting Erbe v. Eady, 447 

So. 2d 778, 779 ( A l a . C i v . App. 1984), q u o t i n g i n t u r n Walker  

v. C a r o l i n a M i l l s Lumber Co., 441 So. 2d 980, 982 ( A l a . C i v . 

App. 1 9 8 3 ) ) ) . 

On remand, the c i r c u i t c o u r t , on June 23, 2011, e n t e r e d 

a judgment a g a i n awarding Mahoney $500 on her ALAA c l a i m . The 

c i r c u i t c o u r t ' s judgment c o n t a i n e d e x t e n s i v e f i n d i n g s of f a c t 
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and c o n c l u s i o n s of law. Mahoney s u b s e q u e n t l y a p p e a l e d t o t h i s 

c o u r t . 

The amount of an award of a t t o r n e y f e e s under the ALAA i s 

w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t . § 12-19-273; 

W i l l i a m s v. Capps T r a i l e r S a l e s , I n c . , 607 So. 2d 1272, 1275 

( A l a . C i v . App. 1992). 

On a p p e a l , Mahoney argues t h a t many of the f a c t u a l 

f i n d i n g s i n the c i r c u i t c o u r t ' s June 23, 2011, judgment are 

not s u p p o r t e d by the r e c o r d . 

"'When ore tenus e v i d e n c e i s p r e s e n t e d , a 
presumption of c o r r e c t n e s s e x i s t s as t o the t r i a l 
c o u r t ' s f i n d i n g s on i s s u e s of f a c t ; i t s judgment 
based on the s e f i n d i n g s of f a c t w i l l not be 
d i s t u r b e d u n l e s s i t i s c l e a r l y e r roneous, w i t h o u t 
s u p p o r t i n g e v i d e n c e , m a n i f e s t l y u n j u s t , or a g a i n s t 
the g r e a t weight of the e v i d e n c e . J & M B a i l Bonding  
Co. v. Hayes, 748 So. 2d 198 ( A l a . 1999).'" 

Farmers I n s . Co. v. P r i c e - W i l l i a m s A s s o c s . , I n c . , 873 So. 2d 

252, 254 ( A l a . C i v . App. 2 0 0 3 ) ( q u o t i n g C i t y of P r a t t v i l l e v. 

Po s t , 831 So. 2d 622, 627 ( A l a . C i v . App. 2002)). 

Mahoney f i r s t c h a l l e n g e s the c o r r e c t n e s s of the c i r c u i t 

c o u r t ' s f i n d i n g s c o n c e r n i n g whether Loma A l t a P r o p e r t y Owners 

A s s o c i a t i o n , Inc.("LAPOA"), had a v a l i d c l a i m a g a i n s t her and 

whether i t had made e f f o r t s t o ensure the v a l i d i t y of i t s 
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c l a i m a g a i n s t her f o r past-due homeowners' a s s o c i a t i o n f e e s . 

In i t s June 23, 2011, judgment, the c i r c u i t c o u r t s t a t e d : 

" T h i s Court notes t h a t w i t h r e g a r d s t o the o r i g i n a l 
i s s u e of p r o p e r t y owners a s s o c i a t i o n f e e s and 
assessments, [LAPOA] had e x e r c i s e d due d i l i g e n c e i n 
r e s e a r c h i n g the p u b l i c r e c o r d s and d i v o r c e 
s e t t l e m e n t of the Mahoneys, [LAPOA] had de t e r m i n e d 
the v a l i d i t y of i t s c l a i m b e f o r e a s s e r t i n g i t , 
[LAPOA] had p r o s e c u t e d i t s c l a i m i n good f a i t h and 
f o r a p r o p e r purpose, the i s s u e s of f a c t 
d e t e r m i n a t i v e of [LAPOA's] c l a i m s were r e a s o n a b l y i n 
c o n f l i c t as e v i d e n c e d by [LAPOA's] success i n two 
lower c o u r t s , and [LAPOA] had no reason t o b e l i e v e 
t h a t i t s c l a i m s were improper because i t had 
succeeded i n s e c u r i n g a judgment a t the d i s t r i c t 
c o u r t l e v e l and a t the c i r c u i t c o u r t l e v e l i n a 
t r i a l de novo, and had C a r o l Mahoney been p r e s e n t a t 
t r i a l [LAPOA] c o u l d have cross-examined her w i t h the 
d i v o r c e s e t t l e m e n t e v i d e n c e l a t e r s u b m i t t e d by 
[LAPOA,] w i t h o u t o b j e c t i o n by C a r o l Mahoney's 
c o u n s e l , which demonstrated t h a t C a r o l Mahoney had 
i n f a c t r e c e i v e d ownership i n the Loma A l t a u n i t 
p u r s u a n t t o her d i v o r c e d e c r e e . " 

As Mahoney p o i n t s out, t h e r e i s no ev i d e n c e i n the r e c o r d 

t h a t s u p p o r t s the c i r c u i t c o u r t ' s f i n d i n g s t h a t LAPOA had 

v a l i d a t e d i t s c l a i m by p e r f o r m i n g a s e a r c h of the p u b l i c 

r e c o r d s . In f a c t , we s t a t e d i n Mahoney I t h a t "Garey[, the 

s e c r e t a r y / t r e a s u r e r f o r LAPOA,] a d m i t t e d t h a t LAPOA had no 

deed showing t h a t Ms. Mahoney was the owner of the u n i t i n 

which she r e s i d e d , t h a t LAPOA had no c o n t r a c t w i t h Ms. 

Mahoney, and t h a t LAPOA had no document s t a t i n g t h a t someone 
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o t h e r than the owner of the u n i t was r e s p o n s i b l e f o r payment 

of the fees and assessments on the u n i t t h a t Ms. Mahoney 

o c c u p i e d . " 4 So. 3d a t 1132. In a d d i t i o n , the c i r c u i t c o u r t 

found i n i t s June 23, 2011, judgment t h a t , "on c r o s s -

e x a m i n a t i o n , Garey conceded t h a t the deed of p u b l i c r e c o r d was 

i n Joseph Mahoney's name d e s p i t e C a r o l Mahoney b e i n g the s o l e 

r e s i d e n t of the u n i t Furthermore, i n Mahoney I I t h i s 

c o u r t h e l d t h a t 

"the r e c o r d c o n c l u s i v e l y demonstrates t h a t LAPOA 
knew, b e f o r e December 21, 2006, when i t amended i t s 
c o m p l a i n t i n the c i r c u i t c o u r t , t h a t Ms. Mahoney's 
former husband, Joseph Mahoney, was the owner of the 
p r o p e r t y because LAPOA's a t t o r n e y had, on October 
16, 2006, f i l e d i n the B a l d w i n P r o b a t e Court a 
f o r e c l o s u r e deed a v e r r i n g t h a t Joseph Mahoney had 
been the r e c o r d t i t l e owner of the s u b j e c t p r o p e r t y 
s i n c e May 10, 2005." 

52 So. 3d a t 517. T h e r e f o r e , i t i s apparent t h a t any s e a r c h 

of the p u b l i c r e c o r d s would have shown t h a t LAPOA's c l a i m 

a g a i n s t Mahoney was not v a l i d . 

The c i r c u i t c o u r t ' s f i n d i n g s r e g a r d i n g the Mahoneys' 

d i v o r c e judgment a l s o are w i t h o u t any b a s i s i n the r e c o r d . 

LAPOA d i d not e n t e r the d i v o r c e judgment i n t o e v i d e n c e d u r i n g 

the t r i a l on the m e r i t s of i t s a c t i o n or a t any subsequent 

h e a r i n g . The o n l y t e s t i m o n y p r e s e n t e d c o n c e r n i n g the 
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Mahoneys' d i v o r c e judgment was a t the J u l y 27, 2010, h e a r i n g 

on Mahoney's ALAA c l a i m . At t h a t h e a r i n g , LAPOA's c o u n s e l 

t e s t i f i e d : 

" [ S ] i n c e a l l these m a t t e r s went up on appea l [ i n 
Mahoney I ] , Your Honor, and I c o u l d n ' t supplement 
the r e c o r d a t the time , I , a t my own expense, have 
gone and p u l l e d the d i v o r c e decree from the P i [ k ] e 
County Courthouse. And t h a t decree s e t out t h a t Ms. 
Mahoney would end up w i t h a r e s i d e n c e out of the 
d i v o r c e . I would submit t o the Court t h a t I b e l i e v e 
t h a t t h a t i s j u s t , i n f a c t , t h i s r e s i d e n c e . " 

LAPOA's c o u n s e l ' s t e s t i m o n y i s f a r from c o n c l u s i v e . In f a c t , 

i t o n l y s t a t e s h i s b e l i e f t h a t the Loma A l t a p r o p e r t y i s the 

p r o p e r t y awarded t o Mahoney i n the d i v o r c e judgment. As such, 

h i s t e s t i m o n y i s mere s p e c u l a t i o n . "[M]ere s p e c u l a t i o n cannot 

s u p p o r t a f i n d i n g of f a c t . " G r e a t e r M o b i l e C h r y s l e r - J e e p , I n c . 

v. A t t e r b e r r y , 11 So. 3d 835, 844 ( A l a . C i v . App. 2 0 0 8 ) ( c i t i n g 

A r v i n M e r i t o r , I n c . v. Handley, 12 So. 3d 669, 685 ( A l a . C i v . 

App. 2 0 0 7 ) ( o p i n i o n on r e t u r n t o remand)). T h e r e f o r e , the 

c i r c u i t c o u r t ' s f i n d i n g s t h a t t he d i v o r c e judgment proved t h a t 

Mahoney owned the Loma A l t a p r o p e r t y and t h a t t h a t d i v o r c e 

judgment s e r v e d t o v a l i d a t e LAPOA's c l a i m s a g a i n s t Mahoney are 

not s u p p o r t e d by the r e c o r d . 

Moreover, even i f LAPOA's c o u n s e l ' s t e s t i m o n y had 

amounted t o more than mere s p e c u l a t i o n c o n c e r n i n g Mahoney's 
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a l l e g e d ownership of the Loma A l t a p r o p e r t y , i t i s apparent 

from h i s t e s t i m o n y t h a t he d i d not o b t a i n the d i v o r c e judgment 

u n t i l a f t e r the case was on a p p e a l — w e l l a f t e r the t r i a l on 

the m e r i t s of LAPOA's c l a i m s a g a i n s t Mahoney. Thus, LAPOA's 

c l a i m s c o u l d not have been founded on i n f o r m a t i o n c o n t a i n e d i n 

the Mahoneys' d i v o r c e judgment. 

Furthermore, t h i s c o u r t has a l r e a d y h e l d i n Mahoney I I , 

which h o l d i n g was a f f i r m e d i n our supreme c o u r t ' s o p i n i o n i n 

Ex p a r t e Loma A l t a , t h a t LAPOA's c l a i m s a g a i n s t Mahoney were 

g r o u n d l e s s i n law. Thus, the d o c t r i n e of law of the case 

p r e v e n t s the c i r c u i t c o u r t from now d e t e r m i n i n g t h a t LAPOA had 

a v a l i d b a s i s on which t o pursue i t s c l a i m s a g a i n s t Mahoney. 

See Auerbach, 558 So. 2d a t 902. 

Mahoney next c h a l l e n g e s the c i r c u i t c o u r t ' s f i n d i n g s as 

they r e l a t e t o Mahoney's c r e d i b i l i t y . In i t s June 23, 2011, 

judgment, the c i r c u i t c o u r t s t a t e d : 

" T h i s C o u r t f i n d s t h a t because [Mahoney] never 
a g a i n appeared b e f o r e t h i s C ourt a f t e r her d i s t r i c t 
c o u r t answer and t e s t i m o n y , because [Mahoney] f a i l e d 
t o appear a t the c i r c u i t c o u r t t r i a l and f a i l e d t o 
appear a t numerous, subsequent h e a r i n g s wherein 
t h e r e was adequate o p p o r t u n i t y f o r t e s t i m o n y t o be 
h e a r d as w e l l as f o r c r o s s - e x a m i n a t i o n by [LAPOA], 
t h a t [Mahoney's] a t t o r n e y p u r p o s e f u l l y kept 
[Mahoney] away from a l l p r o c e e d i n g s so t h a t the 
C ourt and/or [LAPOA] c o u l d not examine her r e g a r d i n g 
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the new defense she had a s s e r t e d which was c o n t r a r y 
t o her a s s e r t i o n s and t e s t i m o n y i n d i s t r i c t c o u r t ; 
t h i s C ourt f i n d s t h a t [Mahoney] m i s l e d [LAPOA] and 
the Court and i s w h o l l y l a c k i n g i n c r e d i b i l i t y i n 
t h a t her own sworn p l e a d i n g s and t e s t i m o n y are 
c o m p l e t e l y c o n t r a r y , i n c o n s i s t e n t , and not c r e d i b l e 
or due t o be c o n s i d e r e d due t o her w i l l f u l r e f u s a l 
t o p a r t i c i p a t e i n the p r o c e e d i n g , t h e r e b y p r e c l u d i n g 
any e x a m i n a t i o n of her by [LAPOA] or the C o u r t . " 

The c i r c u i t c o u r t made much of the f a c t t h a t Mahoney 

changed her p o s i t i o n between the d i s t r i c t c o u r t p r o c e e d i n g and 

the c i r c u i t c o u r t p r o c e e d i n g by adding a defense t h a t she was 

not the r e c o r d owner of the u n i t , b o t h i n the above passage 

and elsewhere i n i t s judgment, where i t s t a t e d t h a t " [ t ] h i s 

C o urt h e a r d u n d i s p u t e d e v i d e n c e and t e s t i m o n y from [LAPOA] 

t h a t [Mahoney] s t a t e d t o the D i s t r i c t C ourt under oath and 

w h i l e r e p r e s e n t e d by the same lawyer t h a t the u n i t b e l o n g e d t o 

her and t h a t she owed some of the monies c l a i m e d but not a l l 

of them We note t h a t "'[a] t r i a l de novo means t h a t the 

s l a t e i s wiped c l e a n and a t r i a l i n the C i r c u i t C ourt i s had 

w i t h o u t any c o n s i d e r a t i o n b e i n g g i v e n t o p r i o r p r o c e e d i n g s i n 

another c o u r t . ' " Ex p a r t e D i s o n , 469 So. 2d 662, 665 ( A l a . 

1 9 8 4 ) ( o v e r r u l e d on o t h e r grounds by Ex p a r t e C i t y of Dothan, 

501 So. 2d 1136 ( A l a . 1 9 8 6 ) ) ( q u o t i n g Yarbrough v. C i t y of 

Birmingham, 353 So. 2d 75, 78 ( A l a . Crim. App. 1977)). 
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T h e r e f o r e , Mahoney was not p r e c l u d e d from adding an a d d i t i o n a l 

defense i n the c i r c u i t c o u r t p r o c e e d i n g s . A d d i t i o n a l l y , the 

r e c o r d i n the c i r c u i t c o u r t p r o c e e d i n g s does not c o n t a i n any 

e v i d e n c e of t e s t i m o n y g i v e n by Mahoney i n the d i s t r i c t c o u r t . 

Because the c i r c u i t c o u r t i s t o view an a p p e a l f o r a t r i a l de 

novo on the m e r i t s of the i n f o r m a t i o n p r e s e n t e d t o i t d u r i n g 

t h a t p r o c e e d i n g , r a t h e r than i n l i g h t of any p u r p o r t e d 

t e s t i m o n y i n the d i s t r i c t c o u r t , and because the t r a n s c r i p t of 

the J u l y 26, 2007, h e a r i n g i n the c i r c u i t c o u r t c o n t a i n s no 

r e f e r e n c e t o Mahoney's t e s t i m o n y or p l e a d i n g s i n the d i s t r i c t 

c o u r t , the c i r c u i t c o u r t ' s f i n d i n g t h a t Mahoney i s not 

c r e d i b l e because she added a new defense t h a t may have 

c o n f l i c t e d w i t h her p l e a d i n g s or t e s t i m o n y i n the d i s t r i c t 

c o u r t i s not s u p p o r t e d by the r e c o r d and i s w i t h o u t 

f o u n d a t i o n . 

The c i r c u i t c o u r t f u r t h e r appears t o t a k e g r e a t i s s u e 

w i t h the f a c t t h a t Mahoney d i d not appear a t the J u l y 26, 

2007, h e a r i n g i n the c i r c u i t c o u r t or a t any subsequent 

h e a r i n g s , c i t i n g her absence as a reason t o doubt her 

c r e d i b i l i t y . However, Mahoney was under no o b l i g a t i o n t o 

appear a t any of the h e a r i n g s i n the c i r c u i t c o u r t -- the 

18 



2100909 

r e c o r d does not c o n t a i n a subpoena r e q u i r i n g her pr e s e n c e . 

Moreover, the c i r c u i t c o u r t ' s f i n d i n g s t h a t Mahoney's 

t e s t i m o n y l a c k s c r e d i b i l i t y and t h a t Mahoney never appeared i n 

the c i r c u i t c o u r t are d i f f i c u l t t o r e c o n c i l e . I t i s c l e a r 

from the r e c o r d t h a t Mahoney never t e s t i f i e d i n the c i r c u i t 

c o u r t , e i t h e r i n per s o n or by way of a f f i d a v i t . T h e r e f o r e , we 

see no sup p o r t f o r the c i r c u i t c o u r t ' s f i n d i n g t h a t Mahoney's 

t e s t i m o n y , of which t h e r e was none, l a c k s c r e d i b i l i t y . 

The c i r c u i t c o u r t a l s o a t t a c k e d the c r e d i b i l i t y of 

Mahoney's c o u n s e l , s t a t i n g t h a t 

"when t h i s C ourt asked s e v e r a l q u e s t i o n s of 
[Mahoney's] c o u n s e l r e g a r d i n g the reason f o r 
[Mahoney's] f a i l u r e t o appear t h a t c o u n s e l f o r 
[Mahoney] responded t h a t she would l o s e her j o b , 
t h a t she worked f o r an a t t o r n e y i n M o b i l e , and t h a t 
h i s name was Joseph l a s t name unknown; t h i s C ourt 
l a t e r and i n d e p e n d e n t l y l e a r n e d t h a t c o u n s e l f o r 
[Mahoney] was aware of the i d e n t i t y of Mahoney's 
employer a t the time but d i d not p r o v i d e h i s 

i d e n t i t y t o the C o u r t . " 

The c i r c u i t c o u r t a l s o s t a t e d t h a t "Mahoney's a t t o r n e y 

p u r p o s e l y kept [Mahoney] away from a l l p r o c e e d i n g s so t h a t the 

Court and/or [LAPOA] c o u l d not examine her r e g a r d i n g the new 

defense she had a s s e r t e d which was c o n t r a r y t o her a s s e r t i o n s 

and t e s t i m o n y i n d i s t r i c t c o u r t . " These f i n d i n g s are w h o l l y 

u nsupported by the r e c o r d . The r e c o r d c o n t a i n s no evi d e n c e 
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t h a t c o u l d l e a d t o an i n f e r e n c e t h a t Mahoney's c o u n s e l m i s l e d 

the c i r c u i t c o u r t r e g a r d i n g Mahoney's employer or t h a t he had 

p u r p o s e l y kept Mahoney from a p p e a r i n g i n the c i r c u i t c o u r t . 

Moreover, as we c o n c l u d e d above, Mahoney was under no 

o b l i g a t i o n t o appear i n the c i r c u i t c o u r t . 

I t f u r t h e r appears from the c i r c u i t c o u r t ' s judgment t h a t 

the c i r c u i t c o u r t b e l i e v e d t h a t LAPOA had v a l i d c l a i m s a g a i n s t 

Mahoney and s h o u l d have p r e v a i l e d on the m e r i t s of i t s c l a i m s . 

The c i r c u i t c o u r t s t a t e d i n i t s June 23, 2011, judgment t h a t , 

" d e s p i t e [LAPOA's] p r e v a i l i n g a t b o t h the d i s t r i c t 
c o u r t and c i r c u i t c o u r t l e v e l s based on [Mahoney's] 
a c t i o n s over s e v e r a l y e a r s h o l d i n g h e r s e l f out t o 
the p u b l i c and [LAPOA] as the r e s p o n s i b l e p a r t y and 
Owner, the [Court of C i v i l A ppeals] r e v e r s e d the 
judgment i n f a v o r of [LAPOA] based on the i s s u e o f 
r e c o r d ownership s t a t i n g t h a t [LAPOA] d i d not have 
a c o n t r a c t w i t h [Mahoney]." 

(Emphasis added.) In o t h e r p a r t s of i t s judgment, the c i r c u i t 

c o u r t s t a t e d t h a t Mahoney had " m i s l e d " LAPOA and the c i r c u i t 

c o u r t and t h a t Mahoney's defense was " d i s i n g e n u o u s . " 1 

1We note t h a t the defense — t h a t Mahoney was not the 
r e c o r d owner of the u n i t — which defense the c i r c u i t c o u r t 
l a b e l s as " d i s i n g e n u o u s , " i s the v e r y defense upon which t h i s 
c o u r t based i t s r e v e r s a l of the c i r c u i t c o u r t ' s judgment i n 
Mahoney I . I t i s a l s o the same defense t h a t t h i s c o u r t used 
as a b a s i s f o r i t s h o l d i n g i n Mahoney I I t h a t LAPOA's c l a i m s 
a g a i n s t Mahoney were g r o u n d l e s s i n law, and upon which our 
supreme c o u r t based i t s a f f i r m a n c e of our o p i n i o n i n Mahoney 
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R e g a r d l e s s of the c i r c u i t c o u r t ' s view of the case, the i s s u e 

of Mahoney's ownership of the u n i t has been c o n c l u s i v e l y 

d e c i d e d by t h i s c o u r t ' s o p i n i o n i n Mahoney I . The d o c t r i n e of 

law of the case p r e c l u d e s the c i r c u i t c o u r t from d i s r e g a r d i n g 

our o p i n i o n i n Mahoney I and d e t e r m i n i n g t h a t Mahoney owned 

the Loma A l t a p r o p e r t y . See Auerbach, 558 So. 2d a t 902. 

Mahoney a l s o c h a l l e n g e s some of the c i r c u i t c o u r t ' s 

f a c t u a l f i n d i n g s r e l a t i n g t o the i s s u e of the r e a s o n a b l e n e s s 

of Mahoney's c o u n s e l ' s a t t o r n e y f e e s . The c i r c u i t c o u r t 

s t a t e d i n i t s June 23, 2011, judgment: 

"[O]n c r o s s - e x a m i n a t i o n , [Mahoney's] second w i t n e s s 
t e s t i f i e d t h a t a t t o r n e y ' s f e e s i n excess of 
$30,000.00 were not r e a s o n a b l e s i n c e the amount i n 
c o n t r o v e r s y i n t h i s case was o n l y a p p r o x i m a t e l y 
$5,000.00 t o $6,000.00 of p a s t due p r o p e r t y owners 
a s s o c i a t i o n f e e s . [Mahoney's] second w i t n e s s 
t e s t i f i e d t h a t a t t o r n e y ' s f e e s i n the amount of 
a p p r o x i m a t e l y $10,000.00 would be r e a s o n a b l e f o r the 
t r i a l p r o c e s s and appeals p r o c e s s " 

Mahoney's second w i t n e s s was D a v i d Hudgens, a l o c a l 

a t t o r n e y . A r e v i e w of Hudgens's t e s t i m o n y shows t h a t h i s 

t e s t i m o n y does not su p p o r t t h e s e f i n d i n g s by the c i r c u i t 

c o u r t . The f o l l o w i n g exchange o c c u r r e d d u r i n g the c r o s s -

e x a m i n a t i o n of Hudgens a t the J u l y 27, 2010, h e a r i n g on the 

I I i n Ex p a r t e Loma A l t a . 
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i s s u e of the r e a s o n a b l e n e s s of Mahoney's c l a i m e d a t t o r n e y 

f e e s : 

"[LAPOA's c o u n s e l ] : I s i t your t e s t i m o n y t o 
Judge W i l t e r s t h a t a p p r o x i m a t e l y $30,000 l e g a l fee 
i s an a p p r o p r i a t e fee and a r e a s o n a b l e r e q u e s t i n a 
case t h a t sought a p p r o x i m a t e l y 5 or $6,000 i n back 
p r o p e r t y owners a s s o c i a t i o n dues? 

"[Hudgens]: W e l l , ... n o r m a l l y , I would say no. 
But I t h i n k t h i s i s a r e a l u n u s u a l case, i n t h a t t o 
s t a r t w i t h she was sued when t h e r e was, as I see i t , 
no b a s i s f o r s u i n g her. I b e l i e v e Court of C i v i l 
A p peals s a i d t h e r e was no b a s i s f o r s u i n g h e r . 

"And i n o r d e r t o o b t a i n the r e s u l t t h a t h i s 
c l i e n t -- i n o r d e r t o compensate h i s c l i e n t f o r the 
expenses t h a t she spent on the l i t i g a t i o n and the 
e f f o r t s i t took t o get a c o u r t o r d e r t o e n f o r c e 
t hose r i g h t s , t h a t i s t o get a c o u r t o r d e r -- the 
w r i t of mandamus, through the w r i t of mandamus t h a t 
b a s i c a l l y got us where we a r e , u n f o r t u n a t e l y , I do 
t h i n k t h a t ' s a r e a s o n a b l e f e e . " 

Nowhere i n h i s t e s t i m o n y d i d Hudgens s t a t e t h a t Mahoney's 

c o u n s e l ' s a t t o r n e y f e e was u n r e a s o n a b l e . On the s u b j e c t of 

the $10,000 i n a t t o r n e y f e e s t h a t LAPOA's c o u n s e l s t a t e d t h a t 

he had a c c r u e d , Hudgens r e p l i e d t h a t he thought i t was 

"amazing" t h a t LAPOA's c o u n s e l had a c c r u e d such a meager fee 

d u r i n g the e n t i r e c ourse of the case. T h e r e f o r e , we f i n d no 

s u p p o r t f o r the c i r c u i t c o u r t ' s a b o v e - s t a t e d f i n d i n g s . 

Because the c i r c u i t c o u r t ' s judgment c o n t a i n s numerous 

f i n d i n g s of f a c t t h a t are c l e a r l y e r r o n e o u s , and because the 

22 



2100909 

c i r c u i t c o u r t ' s judgment c o n t a i n s c o n c l u s i o n s of law t h a t run 

a f o u l of the d o c t r i n e of the law of the case, we a g a i n r e v e r s e 

the judgment of the c i r c u i t c o u r t . 

The judgment t h a t was b e f o r e us i n Mahoney I I I and the 

judgment t h a t i s b e f o r e us now i n d i c a t e t h a t the o r i g i n a l 

t r i a l judge i s h a v i n g d i f f i c u l t y p u t t i n g a s i d e h i s o r i g i n a l 

view of the ALAA c l a i m , which we h e l d was erroneous i n Mahoney 

I I . 

In C.D.S. v. K.S.S., 978 So. 2d 782 ( A l a . C i v . App. 

2007), which i n v o l v e d an analogous s i t u a t i o n , t h i s c o u r t 

s t a t e d : 

" ' I n cases where t h e r e i s no p r o o f of 
p e r s o n a l b i a s , the Second C i r c u i t has 
p e r s u a s i v e l y enumerated f a c t o r s which 
s h o u l d be c o n s i d e r e d by an a p p e l l a t e c o u r t 
i n d e c i d i n g whether t o e x e r c i s e i t s 
s u p e r v i s o r y a u t h o r i t y t o r e a s s i g n a case. 
These c r i t e r i a i n c l u d e : 

"'"(1) whether the o r i g i n a l judge 
would r e a s o n a b l y be e x p e c t e d upon 
remand t o have s u b s t a n t i a l 
d i f f i c u l t y i n p u t t i n g out of h i s 
or her mind p r e v i o u s l y - e x p r e s s e d 
views or f i n d i n g s d e t e r m i n e d t o 
be erroneous or based on e v i d e n c e 
t h a t must be r e j e c t e d , (2) 
whether reassignment i s a d v i s a b l e 
t o p r e s e r v e the appearance of 
j u s t i c e , and (3) whether 
reassignment would e n t a i l waste 
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and d u p l i c a t i o n out of p r o p o r t i o n 
t o any g a i n i n p r e s e r v i n g the 
appearance of f a i r n e s s . " 

" ' U n i t e d S t a t e s v. Robin, 553 F.2d 8, 10 
(2d C i r . 1977) (en b a n c ) . 

" [ U n i t e d S t a t e s v. White,] 846 F.2d [678] a t 696 
[ ( 1 1 t h C i r . 1 9 8 8 ) ] . ... We adopt and a p p l y the 
f a c t o r s s e t out i n U n i t e d S t a t e s v. Robin, 553 F.2d 
8 (2d C i r . 1977), t o t h i s m a t t e r . In d o i n g so, we 
are m i n d f u l of the statement the U n i t e d S t a t e s Court 
of A ppeals f o r the Second C i r c u i t made i n R o b i n , 
i . e . , t h a t reassignment on remand 'does not i m p l y 
any p e r s o n a l c r i t i c i s m of the t r i a l or s e n t e n c i n g 
judge.' 553 F.2d a t 10. That b e i n g noted, 

" ' [ i ] n the r a r e case where a judge has 
r e p e a t e d l y adhered t o an erroneous view 
a f t e r the e r r o r i s c a l l e d t o h i s a t t e n t i o n , 
see, e.g., U n i t e d S t a t e s v. Brown, 470 F.2d 
285, 288 (2d C i r . 1972) ( c o u r t t w i c e used 
i m p r o p e r s e n t e n c i n g p r o c e d u r e ) , 
reassignment t o another judge may be 
a d v i s a b l e i n o r d e r t o a v o i d "an e x e r c i s e i n 
f u t i l i t y i n which the Court i s merely 
marching up the h i l l o n l y t o march r i g h t 
down a g a i n . " U n i t e d S t a t e s v. Tucker, 40 4 
U.S. 443, 452, 92 S.Ct. 589, 594, 30 
L.Ed.2d 592 (1972) (Blackmun, J . , 
d i s s e n t i n g ) . ' 

"Robin, 553 F.2d a t 11. A p p l y i n g the Robin f a c t o r s 
t o t h i s case, we have determined t h a t reassignment 
of t h i s case t o a d i f f e r e n t c i r c u i t c o u r t judge i s 
w a r r a n t e d because i t i s l i k e l y t h a t '"the o r i g i n a l 
judge would have d i f f i c u l t y p u t t i n g h i s p r e v i o u s 
views and f i n d i n g s a s i d e . " ' U n i t e d S t a t e s v. M a r t i n , 
455 F.3d 1227, 1242 (11th C i r . 2 0 0 6 ) ( q u o t i n g U n i t e d  
S t a t e s v. T o r k i n g t o n , 874 F.2d 1441, 1447 (11th C i r . 
1989)). The reassignment of t h i s case t o a d i f f e r e n t 
c i r c u i t c o u r t judge i s a l s o ' a d v i s a b l e t o p r e s e r v e 
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the appearance of j u s t i c e . ' Robin, 553 F.2d a t 10. 
A d d i t i o n a l l y , we do not b e l i e v e t h a t r e a s s i g n i n g 
t h i s case t o a d i f f e r e n t c i r c u i t c o u r t judge would 
e n t a i l 'waste ... out of p r o p o r t i o n t o any g a i n i n 
p r e s e r v i n g the appearance of f a i r n e s s . ' White, 846 
F.2d a t 696." 

978 So. 2d a t 790-91. 

Based on the a u t h o r i t y of C.D.S., we remand the case w i t h 

i n s t r u c t i o n s t h a t i t be r e a s s i g n e d t o another c i r c u i t judge 

f o r the d e t e r m i n a t i o n of an a p p r o p r i a t e award p u r s u a n t t o the 

ALAA. 

Mahoney's and LAPOA's r e q u e s t s f o r an a t t o r n e y f e e on 

ap p e a l are d e n i e d . 2 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Pi t t m a n and Bryan, J J . , concur. 

Moore, J . , concurs i n the r a t i o n a l e i n p a r t and concurs 

i n t h e r e s u l t , w i t h w r i t i n g . 

Thomas, J . , concurs i n p a r t and d i s s e n t s i n p a r t , w i t h 

w r i t i n g , which Thompson, P.J., j o i n s . 

2Our d e n i a l of Mahoney's r e q u e s t f o r an a t t o r n e y f e e on 
ap p e a l s h o u l d not be viewed as a c o n c l u s i o n by t h i s c o u r t t h a t 
Mahoney i s not due any award f o r the a t t o r n e y f e e she i n c u r r e d 
i n p r o s e c u t i n g t h i s a p p e a l ; r a t h e r , the t r i a l c o u r t s h o u l d 
c o n s i d e r the added f e e i n c u r r e d by Mahoney d u r i n g t h i s 
a p p e l l a t e p r o c e e d i n g when i t determines a p r o p e r award under 
the ALAA. 
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MOORE, Judge, c o n c u r r i n g i n the r a t i o n a l e i n p a r t and 

c o n c u r r i n g i n the r e s u l t . 

I concur w i t h t he main o p i n i o n i n s o f a r as i t r e v e r s e s t he 

judgment of the t r i a l c o u r t and remands the case w i t h 

i n s t r u c t i o n s t h a t i t be r e a s s i g n e d t o another judge, but I do 

not concur e n t i r e l y w i t h i t s r a t i o n a l e f o r d o i n g so. 

In Mahoney v. Loma A l t a P r o p e r t y Owners Ass'n, [Ms. 

2100104, May 6, 2011] So. 3d ( A l a . C i v . App. 2011) 

("Mahoney I I I " ) , t h i s c o u r t r e v e r s e d the judgment of the 

Ba l d w i n C i r c u i t Court ("the t r i a l c o u r t " ) awarding C a r o l 

Mahoney $500 i n a t t o r n e y ' s f e e s under the Alabama L i t i g a t i o n 

A c c o u n t a b i l i t y A c t ("the ALAA"), § 12-19-270 e t seq., A l a . 

Code 1975. T h i s c o u r t h e l d t h a t , i n l i m i t i n g i t s award t o 

$500, the t r i a l c o u r t (1) had f a i l e d t o base i t s judgment on 

the 12 f a c t o r s l i s t e d i n § 12-19-273, A l a . Code 1975; (2) had 

i m p e r m i s s i b l y r e l i e d on the d i s s e n t s i n Ex p a r t e Loma A l t a  

P r o p e r t y Owners Ass'n, 52 So. 3d 518, 525-27 ( A l a . 2010) 

(Woodall and Murdock, J J . , d i s s e n t i n g ) ; (3) had i m p e r m i s s i b l y 

r e l i e d on t h i s c o u r t ' s award t o Mahoney of $500 i n a t t o r n e y ' s 

f e e s on a p p e a l i n Mahoney v. Loma A l t a P r o p e r t y Owners Ass'n, 

52 So. 3d 510 ( A l a . C i v . App. 2009) ("Mahoney I I " ) ; and (4) 
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had e r r o n e o u s l y f a i l e d t o s p e c i f y i t s o t h e r reasons f o r 

l i m i t i n g t h e amount of the award based on the " r e c e n t 

s u b m i s s i o n s " of the Loma A l t a P r o p e r t y Owners A s s o c i a t i o n , 

Inc. ("LAPOA"). T h i s c o u r t r e v e r s e d t he judgment and remanded 

the case f o r the t r i a l c o u r t " t o make a d e t e r m i n a t i o n of an 

award p u r s u a n t t o the ALAA." Mahoney I I I , So. 3d a t . 

On remand, the t r i a l c o u r t e n t e r e d a new s i x - p a g e 

judgment t h a t s e t f o r t h i n d e t a i l i t s reasons f o r l i m i t i n g the 

award of a t t o r n e y ' s f e e s t o $500. In the new judgment, the 

t r i a l c o u r t a d d r e s s e d many of the f a c t o r s s e t out i n the ALAA, 

o m i t t e d any ex p r e s s r e f e r e n c e t o the d i s s e n t s i n Ex p a r t e Loma  

A l t a P r o p e r t y Owners Ass'n, o m i t t e d any r e f e r e n c e t o the award 

of $500 i n a t t o r n e y ' s f e e s t o Mahoney on appea l i n Mahoney I I , 

and i d e n t i f i e d t he " r e c e n t s u b m i s s i o n s " of LAPOA and t h e i r 

e f f e c t on i t s award. On a p p e a l , Mahoney argues t h a t the new 

judgment c o n t a i n s m u l t i p l e erroneous f i n d i n g s of f a c t r e l a t i n g 

t o the ALAA f a c t o r s and t h a t the t r i a l c o u r t has a g a i n r e l i e d 

on i m p e r m i s s i b l e reasons f o r i t s award. I agree. 

Under the ALAA, a t r i a l c o u r t must use i t s "sound 

d i s c r e t i o n " i n d e t e r m i n i n g the amount of a t t o r n e y ' s f e e s t o be 

27 



2100909 

awarded. See § 12-19-273. That d i s c r e t i o n i s t o be g u i d e d by 

c o n s i d e r a t i o n of v a r i o u s s t a t u t o r y f a c t o r s , i n c l u d i n g : 

"(1) The e x t e n t t o which any e f f o r t was made t o 
determine the v a l i d i t y of any a c t i o n , c l a i m or 
defense b e f o r e i t was a s s e r t e d ; 

"(2) The e x t e n t of any e f f o r t made a f t e r the 
commencement of an a c t i o n t o reduce the number of 
c l a i m s b e i n g a s s e r t e d or t o d i s m i s s c l a i m s t h a t have 
been found not t o be v a l i d ; 

"(3) The a v a i l a b i l i t y of f a c t s t o a s s i s t i n 
d e t e r m i n i n g the v a l i d i t y of an a c t i o n , c l a i m or 
defense; 

"(6) Whether or not i s s u e s of f a c t , 
d e t e r m i n a t i v e of the v a l i d i t y of a p a r t i e s ' c l a i m or 
defense, were r e a s o n a b l y i n c o n f l i c t ; 

"  

"(10) The e x t e n t t o which a r e a s o n a b l e e f f o r t 
was made t o determine p r i o r t o the time of f i l i n g of 
an a c t i o n or c l a i m t h a t a l l p a r t i e s sued or j o i n e d 
were p r o p e r p a r t i e s owing a l e g a l l y d e f i n e d duty t o 
any p a r t y or p a r t i e s a s s e r t i n g the c l a i m or a c t i o n ; 
and 

"(11) The e x t e n t of any e f f o r t made a f t e r the 
commencement of an a c t i o n t o reduce the number of 
p a r t i e s i n the a c t i o n . " 

§ 12-19-273. Those f a c t o r s a l l r e l a t e t o "whether t he 

p l a i n t i f f or the p l a i n t i f f ' s a t t o r n e y made a r e a s o n a b l e 

i n q u i r y p r i o r t o or a f t e r commencement of the s u i t , " "the 
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a v a i l a b i l i t y of f a c t s t o the p l a i n t i f f or the p l a i n t i f f ' s 

a t t o r n e y , " or "whether t h e r e were f a c t u a l i s s u e s ' r e a s o n a b l y 

i n c o n f l i c t . ' " T i d w e l l v. Waldrop, 583 So. 2d 243, 244 ( A l a . 

1991) (emphasis added). 

In i t s f i n d i n g s of f a c t , the t r i a l c o u r t e s s e n t i a l l y 

d e t e r m i n e d t h a t LAPOA had undertaken d i l i g e n t e f f o r t s t o 

a s c e r t a i n the v a l i d i t y of i t s c l a i m s a g a i n s t Mahoney b e f o r e 

i n s t i t u t i n g an a c t i o n a g a i n s t her and t h a t , t hroughout the 

l i t i g a t i o n , i t had a c t e d w i t h a g o o d - f a i t h b e l i e f as t o the 

v a l i d i t y of i t s c l a i m s i n m a i n t a i n i n g t h a t a c t i o n . In 

r e a c h i n g t h a t f a c t u a l c o n c l u s i o n , the t r i a l c o u r t n oted t h a t , 

b e f o r e i t f i l e d i t s a c t i o n i n the B a l d w i n D i s t r i c t C ourt ("the 

d i s t r i c t c o u r t " ) , LAPOA had i n f o r m a t i o n i n d i c a t i n g t h a t 

Mahoney owned the condominium u n i t a t i s s u e because (1) 

Mahoney had r e s i d e d a l o n e i n the condominium u n i t f o r many 

years and (2) Mahoney had c o n s i s t e n t l y p a i d the f e e s owed by 

the condominium owner, w i t h o u t o b j e c t i o n or c o n d i t i o n . The 

t r i a l c o u r t f u r t h e r found t h a t , i n the d i s t r i c t - c o u r t 

p r o c e e d i n g s , Mahoney had a d m i t t e d t h a t she owed some money t o 

LAPOA t h a t o n l y the owner of the condominium u n i t would owe 

and had not s p e c i f i c a l l y d e n i e d t h a t she owned the condominium 

29 



2100909 

u n i t . N o t a b l y , J u s t i c e Murdock c i t e d t h a t v e r y same e v i d e n c e 

i n h i s d i s s e n t i n Ex p a r t e Loma A l t a P r o p e r t y Owners Ass'n i n 

a s s e r t i n g t h a t LAPOA had not f i l e d a c l a i m a g a i n s t Mahoney 

t h a t was " g r o u n d l e s s i n f a c t . " 52 So. 3d a t 526-27. In our 

remand o r d e r i n Mahoney I I I , t h i s c o u r t s p e c i f i c a l l y o r d e r e d 

the t r i a l c o u r t not t o c o n s i d e r J u s t i c e Murdock's d i s s e n t . By 

merely d e l e t i n g the expre s s r e f e r e n c e t o t h a t d i s s e n t , but 

m a i n t a i n i n g i t s r e a s o n i n g , the t r i a l c o u r t f a i l e d t o comply 

w i t h our mandate. 

In Mahoney I I I , t h i s c o u r t i n s t r u c t e d the t r i a l c o u r t not 

t o r e l y on the d i s s e n t s i n Ex p a r t e Loma A l t a P r o p e r t y Owners  

Ass'n because th e y d i d not ex p r e s s the o p i n i o n of a m a j o r i t y 

of our supreme c o u r t . So. 3d a t . In Ex p a r t e Loma 

A l t a P r o p e r t y Owners Ass'n, 52 So. 3d a t 524, the supreme 

c o u r t a f f i r m e d t h i s c o u r t ' s h o l d i n g i n Mahoney I I t h a t LAPOA's 

a c t i o n a g a i n s t Mahoney was " g r o u n d l e s s i n law" because Mahoney 

i n d i s p u t a b l y was not the owner of the condominium u n i t a t any 

time . As t h i s c o u r t d e termined i n Mahoney v. Loma A l t a  

P r o p e r t y Owners Ass'n, 4 So. 3d 1130 ( A l a . C i v . App. 2009) 

("Mahoney I " ) , the covenants upon which LAPOA based i t s c l a i m s 

r e q u i r e d o n l y t h a t the " r e c o r d owner" pay the homeowners' 
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a s s o c i a t i o n dues. 4 So. 3d a t 1134. Thus, as a matter of 

law, LAPOA c o u l d m a i n t a i n a v a l i d c l a i m o n l y a g a i n s t t h a t 

p e r s o n i d e n t i f i e d by r e c o r d as the owner of the p r o p e r t y . By 

i t s own covenants, LAPOA c o u l d n ot, i n good f a i t h , premise i t s 

c l a i m s on o t h e r , l e s s f o r m a l , i n d i c i a of ownership, as J u s t i c e 

Murdock's d i s s e n t and the t r i a l c o u r t m a i n t a i n e d . 

N e v e r t h e l e s s , because the t r i a l c o u r t r e l i e d so h e a v i l y 

on Mahoney's f a i l u r e t o r a i s e her nonownership of the 

condominium u n i t a t the d i s t r i c t - c o u r t l e v e l , t h a t f a c t o r 

w a r r a n t s some d i s c u s s i o n . In i t s judgment, the t r i a l c o u r t 

reasoned t h a t LAPOA had a g o o d - f a i t h b a s i s f o r b e l i e v i n g t h a t 

Mahoney owned the condominium u n i t because Mahoney d i d not 

i n d i c a t e o t h e r w i s e d u r i n g the d i s t r i c t - c o u r t p r o c e e d i n g s , 

i n s t e a d r a i s i n g the i s s u e f o r the f i r s t time d u r i n g the 

c i r c u i t - c o u r t p r o c e e d i n g s . The u n d i s p u t e d e v i d e n c e 

c o n t r a d i c t s t h a t c h r o n o l o g y . 

The r e c o r d i n d i c a t e s t h a t Mahoney d i d not f o r m a l l y r a i s e 

her nonownership of the condominium u n i t i n the d i s t r i c t - c o u r t 

p r o c e e d i n g s . Mahoney o r i g i n a l l y f i l e d her answer, pro se, on 

November 14, 2005, on a form s u p p l i e d by the d i s t r i c t c o u r t ; 

she marked a l i n e on the form i n d i c a t i n g t h a t she owed some 
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money t o LAPOA, and, i n a lower a r e a on the form, she e n t e r e d 

a t y p e w r i t t e n p l e a of s e t o f f f o r LAPOA's a l l e g e d f a i l u r e t o 

p e r f o r m r e p a i r s on the condominium u n i t . She l a t e r r e t a i n e d 

an a t t o r n e y , i n January 2006, t o r e p r e s e n t her. Mahoney's 

a t t o r n e y c o n t a c t e d LAPOA's a t t o r n e y , and, based on t h e i r 

c o n v e r s a t i o n , Mahoney's a t t o r n e y b e l i e v e d the p a r t i e s had 

r e s o l v e d the case u n t i l he r e c e i v e d a March 27, 2006, l e t t e r 

from LAPOA's a t t o r n e y s u g g e s t i n g o t h e r w i s e . At t h a t p o i n t , 

because the t r i a l i n the d i s t r i c t c o u r t was s c h e d u l e d f o r 

A p r i l 11, 2006, Mahoney's a t t o r n e y f i l e d a motion t o c o n t i n u e 

and sent LAPOA's a t t o r n e y a l e t t e r d a t e d A p r i l 7, 2006, 

r e q u e s t i n g an accommodation "so t h a t [he could] a l s o f i l e the 

a p p r o p r i a t e answer and c o u n t e r c l a i m . " In t h a t l e t t e r , 

Mahoney's a t t o r n e y wrote: " I f f o r some reason the case i s not 

c o n t i n u e d as r e q u e s t e d , we, of c o u r s e , w i l l f i l e an a p p e a l . " 

The d i s t r i c t c o u r t d e n i e d the motion t o c o n t i n u e , and Mahoney 

d i d not f i l e an amended answer or c o u n t e r c l a i m b e f o r e the 

s c h e d u l e d t r i a l . 

However, i t i s u n d i s p u t e d t h a t Mahoney d i d i n f o r m a l l y 

n o t i f y LAPOA t h a t she was not the r e c o r d owner of the 

condominium u n i t . The r e c o r d shows, w i t h o u t d i s p u t e , t h a t , on 
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A p r i l 11, 2006, j u s t b e f o r e the commencement of the d i s t r i c t -

c o u r t t r i a l , Mahoney's a t t o r n e y h a n d - d e l i v e r e d t o LAPOA's 

a t t o r n e y a copy of the w a r r a n t y deed showing t h a t Mahoney was 

not the r e c o r d owner of the condominium u n i t . LAPOA's 

a t t o r n e y e x p r e s s l y acknowledged i n a l e t t e r w r i t t e n l a t e r t h a t 

he became aware t h a t Mahoney was d i s p u t i n g her ownership of 

the condominium u n i t when Mahoney's a t t o r n e y " p r e s e n t e d me 

w i t h a document a t the [ d ] i s t r i c t [ c ] o u r t t r i a l t h a t p u r p o r t s 

t o v e s t ownership t o the p r o p e r t y i n the name of [Mahoney's 

ex-]husband." D e s p i t e t h a t i n f o r m a t i o n , the p a r t i e s proceeded 

w i t h the t r i a l , and LAPOA o b t a i n e d a judgment a g a i n s t Mahoney 

on t h a t d a t e . The r e c o r d does not c o n t a i n the e v i d e n c e 

p r e s e n t e d t o the d i s t r i c t c o u r t . 

C o n t r a r y t o the f i n d i n g s of the t r i a l c o u r t , the 

u n d i s p u t e d e v i d e n c e shows t h a t Mahoney n o t i f i e d LAPOA t h a t she 

was not the r e c o r d owner of the condominium u n i t on A p r i l 11, 

2006, b e f o r e the t r i a l began i n the d i s t r i c t c o u r t . A l t h o u g h 

i t i s t r u e t h a t Mahoney d i d not f o r m a l l y a s s e r t her 

nonownership i n the p l e a d i n g s b e f o r e t h a t t r i a l , Mahoney's 

a t t o r n e y p l a i n l y i n d i c a t e d t h a t , i f the case was not 

c o n t i n u e d , Mahoney would c e r t a i n l y a p p e a l , which, of co u r s e , 
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would g i v e Mahoney the r i g h t t o amend her p l e a d i n g s a t t h a t 

t i m e . Thus, LAPOA was on n o t i c e d u r i n g the d i s t r i c t - c o u r t 

p r o c e e d i n g s t h a t Mahoney was c l a i m i n g t h a t she was not the 

r e c o r d owner of the condominium u n i t . In l i g h t of those 

c i r c u m s t a n c e s , LAPOA c o u l d not r e a s o n a b l y have b e l i e v e d 

t h e r e a f t e r on the premise t h a t Mahoney was c o n c e d i n g her 

ownership of the condominium u n i t . 

Any doubt as t o Mahoney's f o r m a l p o s i t i o n would have been 

e r a s e d when, a f t e r a p p e a l i n g the d i s t r i c t c o u r t ' s judgment, 

Mahoney amended her answer on May 19, 2006, denying e v e r y 

a l l e g a t i o n c o n t a i n e d i n LAPOA's c o m p l a i n t , i n c l u d i n g i t s 

a l l e g a t i o n t h a t Mahoney owned the condominium u n i t , and 

a s s e r t i n g as an a f f i r m a t i v e defense t h a t LAPOA d i d not have 

any c o n t r a c t w i t h Mahoney. Mahoney a l s o s t a t e d a c o u n t e r c l a i m 

a g a i n s t LAPOA under the ALAA f o r f i l i n g an a c t i o n " t o f o r c e 

[Mahoney] t o pay a debt which she d i d not owe." Mahoney 

t h e r e a f t e r sent d i s c o v e r y t o LAPOA, r e q u e s t i n g any e v i d e n c e 

s u p p o r t i n g i t s c l a i m t h a t Mahoney owed the d e l i n q u e n t 

a s s o c i a t i o n dues. When LAPOA d i d not i m m e d i a t e l y respond t o 

her d i s c o v e r y r e q u e s t s , Mahoney f i l e d a motion t o compel. A t 

the h e a r i n g on the motion t o compel on October 17, 2006, 
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Mahoney's a t t o r n e y r e q u e s t e d t h a t LAPOA's a t t o r n e y w r i t e a 

l e t t e r s e t t i n g out "the f a c t s and s p e c i f i c s on [LAPOA]'s 

grounds f o r f i l i n g t h i s l a w s u i t a g a i n s t [Mahoney]." 

Armed w i t h the knowledge t h a t Mahoney contended t h a t she 

d i d not owe the d e l i n q u e n t a s s o c i a t i o n dues because she was 

not the r e c o r d owner of the condominium u n i t , i n October 2006 

LAPOA proceeded t o f o r e c l o s e on a l i e n t h a t i t had s e c u r e d on 

the p r o p e r t y . LAPOA's a t t o r n e y p r e p a r e d a f o r e c l o s u r e deed 

t h a t r e c i t e d the e n t i r e t i t l e h i s t o r y of the condominium u n i t . 

That h i s t o r y s e t out t h a t the t i t l e t o the condominium u n i t 

had f i r s t been v e s t e d i n Bahama I s l a n d S u r f & Racquet Cl u b , 

I n c . , i n 1988, and t h a t i t had s i n c e been t r a n s f e r r e d t o 

Joseph Mahoney I I , Mahoney's ex-husband, on May 10, 2005. The 

f o r e c l o s u r e deed, which was d a t e d October 13, 2006, i d e n t i f i e d 

Mahoney s o l e l y as "the occupant" of the condominium u n i t . 

S u bsequently, on December 21, 2006, LAPOA amended i t s 

c o m p l a i n t t o name Joseph Mahoney I I as a defendant and as the 

"owner" of the u n i t and t o d e s i g n a t e Mahoney s o l e l y as a 

" r e s i d e n t " of the u n i t . See Mahoney I , 4 So. 3d a t 1134. 

D e s p i t e h a v i n g a l l the f o r e g o i n g i n f o r m a t i o n , LAPOA d i d not 

d i s m i s s Mahoney as a defendant, see § 12-19-273(2) ( r e q u i r i n g 
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a t r i a l c o u r t t o c o n s i d e r e f f o r t s t o d i s m i s s " c l a i m s t h a t have 

been found not t o be v a l i d " ) , and p e r s i s t e d i n i t s e f f o r t s t o 

o b t a i n a judgment and t o e n f o r c e t h a t judgment a g a i n s t her. 

In i t s new judgment e n t e r e d on remand f o l l o w i n g t h i s 

c o u r t ' s d e c i s i o n i n Mahoney I I I , the t r i a l c o u r t excused 

LAPOA's conduct on the ground t h a t LAPOA had, i n f a c t , 

e x e r c i s e d due d i l i g e n c e i n s e a r c h i n g the p u b l i c r e c o r d s and 

d i s c o v e r i n g a d i v o r c e - s e t t l e m e n t document t h a t i n d i c a t e d t h a t 

Mahoney owned condominium u n i t . LAPOA d i d conduct a t i t l e 

s e a r c h a t some p o i n t d u r i n g the pendency of the c i r c u i t - c o u r t 

p r o c e e d i n g s . As s t a t e d above, a subsequent t i t l e s e a r c h 

r e v e a l e d t h a t Mahoney had never been the r e c o r d owner of the 

condominium u n i t . Furthermore, i t i s u n d i s p u t e d t h a t LAPOA's 

a t t o r n e y d i d not o b t a i n the d i v o r c e - s e t t l e m e n t document u n t i l 

a f t e r LAPOA had s e c u r e d a judgment a g a i n s t Mahoney i n the 

t r i a l c o u r t and t h a t LAPOA d i d not r e l y on t h a t document i n 

p r o s e c u t i n g the a c t i o n a g a i n s t Mahoney. Even more t o the 

p o i n t , LAPOA c o u l d not have r e l i e d on the d i v o r c e - s e t t l e m e n t 

document t o s u p p o r t the v a l i d i t y of i t s c l a i m s . A f t e r 

t e s t i f y i n g i n the h e a r i n g on remand from our d e c i s i o n i n 

Mahoney I I I t h a t he had o n l y i n f e r r e d from h i s r e a d i n g of some 
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language i n the d i v o r c e - s e t t l e m e n t document t h a t Mahoney had 

o b t a i n e d ownership i n the condominium u n i t i n the d i v o r c e 

s e t t l e m e n t , 3 LAPOA's a t t o r n e y acknowledged t h a t the " p u b l i c 

r e c o r d " s t i l l showed " t h a t Joseph Mahoney owns t h i s u n i t . " 

Hence, the e x i s t e n c e of the d i v o r c e - s e t t l e m e n t document d i d 

not a l t e r the f a c t t h a t Mahoney was not the " r e c o r d owner" of 

the condominium u n i t — i . e . , the o n l y p a r t y from whom LAPOA 

c o u l d p r o p e r l y seek a s s o c i a t i o n dues under i t s c o venants. 4 

3 A p p a r e n t l y , t h a t t e s t i m o n y was the main p a r t of the 
" r e c e n t s u b m i s s i o n s " from LAPOA upon which the t r i a l c o u r t 
r e l i e d . 

4The main o p i n i o n p o i n t s out t h a t the i n v a l i d i t y of 
LAPOA's c l a i m s has a l r e a d y been d e c i d e d by t h i s c o u r t and t h a t 
the t r i a l c o u r t v i o l a t e d the l a w - o f - t h e - c a s e d o c t r i n e by 
c o n s i d e r i n g t h a t the d i v o r c e - s e t t l e m e n t document proved t h a t 
Mahoney d i d , i n f a c t , own the condominium u n i t . So. 3d a t 

. Under the l a w - o f - t h e - c a s e d o c t r i n e , "whatever i s once 
e s t a b l i s h e d between the same p a r t i e s i n the same case 
c o n t i n u e s t o be the law of t h a t case, whether or not c o r r e c t 
on g e n e r a l p r i n c i p l e s , so l o n g as the f a c t s on which the  
d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be the f a c t s of the case." 
Blumberg v. Touche Ross & Co., 514 So. 2d 922, 924 ( A l a . 1987) 
(emphasis added). At the time t h i s c o u r t d e c i d e d i n Mahoney  
I I t h a t LAPOA had no v a l i d c l a i m a g a i n s t Mahoney, t h i s c o u r t 
d i d not have b e f o r e i t any e v i d e n c e r e l a t i n g t o Mahoney's 
d i v o r c e - s e t t l e m e n t document. A p p a r e n t l y , the t r i a l c o u r t 
b e l i e v e d t h a t t h a t document changed the f a c t s by p r o v i n g t h a t 
Mahoney had o b t a i n e d ownership of the condominium u n i t ; 
however, as e x p l a i n e d above, even i f s u b s t a n t i a l e v i d e n c e 
s u p p o r t e d a f i n d i n g t h a t Mahoney d i d o b t a i n an ownership 
i n t e r e s t i n the condominium u n i t through her d i v o r c e 
s e t t l e m e n t , which i s h i g h l y q u e s t i o n a b l e , see So. 3d a t 
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See Touchstone v. P e t e r s o n , 443 So. 2d 1219 ( A l a . 1983) 

( h o l d i n g t h a t p r o p e r t y - d i v i s i o n p r o v i s i o n s of d i v o r c e judgment 

g i v e e q u i t a b l e t i t l e t o l a n d s d e s c r i b e d t h e r e i n and t h a t p a r t y 

awarded such l a n d s becomes " r e c o r d owner" o n l y upon o b t a i n i n g 

v a l i d deed). 

The t r i a l c o u r t f u r t h e r excused LAPOA's conduct on the 

ground t h a t Mahoney had i n t e n t i o n a l l y made h e r s e l f u n a v a i l a b l e 

f o r q u e s t i o n i n g r e g a r d i n g her ownership of the condominium 

u n i t . As the main o p i n i o n h o l d s , So. 3d a t , the 

r e c o r d does not c o n t a i n any e v i d e n c e t o s u b s t a n t i a t e t h a t 

Mahoney or her a t t o r n e y w i l l f u l l y evaded such q u e s t i o n i n g or 

any e v i d e n c e from which the t r i a l c o u r t r e a s o n a b l y c o u l d have 

i n f e r r e d t h a t Mahoney f a i l e d t o appear i n bad f a i t h so t h a t 

her p o s i t i o n as t o ownership l a c k e d c r e d i b i l i t y . The r e c o r d 

a l s o does not i n d i c a t e t h a t LAPOA ever n o t i c e d Mahoney's 

d e p o s i t i o n or t h a t the t r i a l c o u r t i s s u e d any subpoena 

c o m p e l l i n g her a t t e n d a n c e a t t r i a l . A t any r a t e , the t r i a l 

c o u r t does not a d e q u a t e l y e x p l a i n how Mahoney's appearance a t 

, i t does not change the c r u c i a l f a c t t h a t Mahoney d i d not 
a c q u i r e r e c o r d ownership. Hence, I concur t h a t the t r i a l 
c o u r t was p r e c l u d e d from r e c o n s i d e r i n g the v a l i d i t y of LAPOA's 
c l a i m s under the l a w - o f - t h e - c a s e d o c t r i n e . 
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t r i a l would have v a l i d a t e d LAPOA's c l a i m s . The t r i a l c o u r t 

m a i n t a i n s t h a t LAPOA c o u l d have cross-examined Mahoney as t o 

the c o n t e n t s of her d i v o r c e s e t t l e m e n t and proven t h a t she had 

a c q u i r e d ownership of the condominium u n i t ; however, LAPOA d i d 

not d i s c o v e r the d i v o r c e - s e t t l e m e n t document u n t i l l o n g a f t e r 

the t r i a l had been completed, and, as s e t out above, LAPOA's 

a t t o r n e y l a t e r acknowledged t h a t the d i v o r c e s e t t l e m e n t d i d 

not make Mahoney the " r e c o r d owner" of the condominium u n i t . 

I t seems t h a t whatever t e s t i m o n y Mahoney would have p r o v i d e d 

would not have changed the f a c t t h a t Joseph Mahoney I I was the 

r e c o r d owner of the condominium u n i t , a f a c t LAPOA d i d not 

even attempt t o d i s p u t e a t t r i a l . 5 See § 12-19-273(6) 

( r e q u i r i n g c o u r t of r e c o r d t o c o n s i d e r "[w]hether or not 

i s s u e s of f a c t , d e t e r m i n a t i v e of the v a l i d i t y of a [ p a r t y ' s ] 

c l a i m or defense, were r e a s o n a b l y i n c o n f l i c t " ) . 

In summary, the u n d i s p u t e d e v i d e n c e shows t h a t , b e f o r e 

LAPOA a s s e r t e d i t s c l a i m s a g a i n s t Mahoney i n the d i s t r i c t 

c o u r t , i t made no e f f o r t t o a s c e r t a i n whether she was the 

r e c o r d owner of the condominium u n i t , see § 12-19-273(1) & 

5 I n f a c t , LAPOA o b t a i n e d a d e f a u l t judgment a g a i n s t Joseph 
Mahoney I I based, i n p a r t , on i t s a l l e g a t i o n t h a t he was the 
s o l e r e c o r d owner of the condominium u n i t . 
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(10), a l t h o u g h such e v i d e n c e was a v a i l a b l e i n the p u b l i c 

r e c o r d , 6 see § 12-19-273(3), and LAPOA d i d not d i s m i s s Mahoney 

as a defendant a f t e r i t a c q u i r e d i r r e f u t a b l e i n f o r m a t i o n 

b e f o r e and d u r i n g the c i r c u i t - c o u r t p r o c e e d i n g s t h a t she was 

not the r e c o r d owner of the u n i t . See § 12-19-273(2), ( 6 ) , 

and (11). The t r i a l c o u r t thus e r r e d i n f i n d i n g t h a t LAPOA 

had made a r e a s o n a b l e i n q u i r y as t o Mahoney's r e c o r d ownership 

" p r i o r t o or a f t e r commencement of the s u i t . " T i d w e l l , 583 

So. 2d a t 244. 

As f o r the o t h e r f a c t o r s s e t out i n § 12-19-273, the 

t r i a l c o u r t d i d not make any f i n d i n g r e l a t i v e t o the f i n a n c i a l 

p o s i t i o n of the p a r t i e s , see § 12-19-273(4), except i n s o f a r as 

i t r e c i t e d , w i t h o u t s u p p o r t i n g e v i d e n c e , t h a t "the f i n a n c i a l 

p o s i t i o n of [LAPOA] i s i n j e o p a r d y due t o nonpayment of dues 

because i t i s a n o t - f o r - p r o f i t e n t i t y " The l e g i s l a t u r e 

o b v i o u s l y i n t e n d e d t h a t c o u r t s of r e c o r d would i n q u i r e as t o 

the f i n a n c i a l p o s i t i o n of the p a r t i e s r e l a t i v e t o t h e i r 

r e s p e c t i v e a b i l i t i e s t o pay an award of a t t o r n e y ' s f e e s . In 

t h a t r e g a r d , LAPOA p r e s e n t e d no e v i d e n c e r e g a r d i n g i t s 

6The t r i a l c o u r t s p e c i f i c a l l y found t h a t the deed upon 
which Mahoney r e l i e d t o show t h a t she was not the r e c o r d owner 
of the u n i t was "a matter of e x i s t i n g p u b l i c r e c o r d . " 
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f i n a n c i a l c o n d i t i o n or the impact any award of a t t o r n e y ' s f e e s 

would have on i t s t r e a s u r y , so the t r i a l c o u r t had no b a s i s 

f o r l i m i t i n g i t s award based on f i n a n c i a l r e a s o n s . 

The t r i a l c o u r t found t h a t LAPOA d i d not p r o s e c u t e t he 

a c t i o n a g a i n s t Mahoney i n bad f a i t h or f o r an improper 

purpose. See § 12-19-273(5) ( r e q u i r i n g c o u r t of r e c o r d t o 

c o n s i d e r "[w]hether or not the a c t i o n was p r o s e c u t e d or 

defended, i n whole or i n p a r t , i n bad f a i t h or f o r improper 

p u r p o s e " ) . In her b r i e f t o t h i s c o u r t , Mahoney p o i n t s out 

t h a t LAPOA m a i n t a i n e d i t s a c t i o n a g a i n s t her l o n g a f t e r i t 

r e a l i z e d t h a t she was not the r e c o r d owner of the condominium 

u n i t and t h a t LAPOA even sought i n i t s c l a i m s a g a i n s t her the 

d e l i n q u e n t a s s o c i a t i o n dues owed by the p r e v i o u s owner of the 

condominium u n i t . LAPOA does not d i s p u t e e i t h e r c o n t e n t i o n i n 

i t s b r i e f t o t h i s c o u r t . Even i f LAPOA had been p r o c e e d i n g 

under an i n n o c e n t m i s u n d e r s t a n d i n g as t o the c u r r e n t r e c o r d 

ownership of the condominium u n i t , which c o n t e n t i o n has been 

t h o r o u g h l y r e j e c t e d by t h i s c o u r t , i t c e r t a i n l y would have 

been improper f o r LAPOA t o attempt t o r e c o v e r dues owed by the 

p r e v i o u s owner. The t r i a l c o u r t e r r e d i n f i n d i n g o t h e r w i s e . 
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The t r i a l c o u r t was a l s o r e q u i r e d t o determine " [ t h e 

e x t e n t t o which the p a r t y p r e v a i l e d w i t h r e s p e c t t o the amount 

of and number of c l a i m s or defenses i n c o n t r o v e r s y . " § 12-19-

273(7) . In i t s judgment, the t r i a l c o u r t n oted t h a t LAPOA had 

p r e v a i l e d on i t s t h r e e c l a i m s a t b o t h the d i s t r i c t - c o u r t and 

the c i r c u i t - c o u r t l e v e l s . U l t i m a t e l y , however, t h i s c o u r t and 

our supreme c o u r t d e termined t h a t LAPOA d i d not have any v a l i d 

c l a i m s a g a i n s t Mahoney. Thus, i t was Mahoney, not LAPOA, who 

p r e v a i l e d on a l l t h r e e c l a i m s . The t r i a l c o u r t e r r e d i n 

f a i l i n g t o r e c o g n i z e t h a t f a c t and i n b a s i n g i t s l i m i t e d 

award, i n p a r t , on the erroneous d i s t r i c t - c o u r t and c i r c u i t -

c o u r t judgments. 

S e c t i o n 12-19-273(9), A l a . Code 1975, r e q u i r e s a c o u r t of 

r e c o r d t o c o n s i d e r " [ t ] h e amount or c o n d i t i o n s of any o f f e r of 

judgment or s e t t l e m e n t i n r e l a t i o n t o the amount or c o n d i t i o n s 

of the u l t i m a t e r e l i e f g r a n t e d by the c o u r t . " The ev i d e n c e i n 

the r e c o r d i n d i c a t e s t h a t Mahoney o f f e r e d t o s e t t l e the case 

by p a y i n g i n f u l l the d e l i n q u e n t dues owed by Joseph Mahoney 

I I , but t h a t LAPOA i n s i s t e d on a d d i t i o n a l payment of a p o r t i o n 

of i t s a t t o r n e y ' s f e e s , and t h a t the p a r t i e s d i d not 

consummate any s e t t l e m e n t . In l i g h t of the f a c t t h a t t h i s 
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c o u r t d e t e r m i n e d t h a t Mahoney d i d not owe any dues, t h a t 

s t a t u t o r y f a c t o r weighs h e a v i l y i n f a v o r of Mahoney. The 

t r i a l c o u r t mentioned the s e t t l e m e n t p o s i t i o n s of the p a r t i e s 

i n i t s judgment, but i t i s apparent t h a t i t d i d not c o n s i d e r 

t hose p o s i t i o n s i n l i g h t of the u l t i m a t e outcome of the case. 

In t h a t r e g a r d , the t r i a l c o u r t e r r e d . 

The t r i a l c o u r t f u r t h e r e r r e d r e g a r d i n g the 

r e a s o n a b l e n e s s of the amount of the a t t o r n e y ' s f e e s i n c u r r e d 

by Mahoney. In a d d i t i o n t o the e r r o r s n oted i n the main 

o p i n i o n , So. 3d a t , the t r i a l c o u r t e r r e d i n r e l y i n g 

on the f a c t t h a t Mahoney p r e s e n t e d no documentary e v i d e n c e 

i n d i c a t i n g t h a t she had p a i d her a t t o r n e y the f u l l amount of 

the r e q u e s t e d f e e s . As t h i s c o u r t s t a t e d i n Mahoney I I I , "an 

award under the ALAA i s d e s i g n e d as a s a n c t i o n t o d i s c o u r a g e 

l a w s u i t s t h a t are g r o u n d l e s s i n law." So. 3d a t . The 

ALAA p r o v i d e s t h a t an award s h o u l d be " r e a s o n a b l e " i n amount 

i n l i g h t of the f a c t o r s s e t out i n § 12-19-273, as w e l l as 

o t h e r r e l e v a n t f a c t o r s . N e i t h e r the purpose of the award nor 

the language of the ALAA r e q u i r e s t h a t a movant prove t h a t he 

or she a c t u a l l y p a i d the r e q u e s t e d amount. 
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The t r i a l c o u r t a l s o e r r e d i n c o n c l u d i n g t h a t the amount 

of the a t t o r n e y ' s f e e s h o u l d r e l a t e t o the amount i n 

c o n t r o v e r s y . See W i l l o w Lake R e s i d e n t i a l Ass'n v. J u l i a n o , 

[Ms. 2081099, Aug. 27. 2010] So. 3d , ( A l a . C i v . 

App. 2010) ( r e j e c t i n g s i m i l a r argument). R a t h e r , i n a d d i t i o n 

t o the f a c t o r s s e t out i n the ALAA, the t r i a l c o u r t s h o u l d 

have a p p l i e d the c r i t e r i a e s t a b l i s h e d i n Peebles v. M i l e y , 439 

So. 2d 137 ( A l a . 1983), which i n c l u d e : 

"'(1) the n a t u r e and v a l u e of the s u b j e c t matter of 
the employment; (2) the l e a r n i n g , s k i l l , and l a b o r 
r e q u i s i t e t o i t s p r o p e r d i s c h a r g e ; (3) the time 
consumed; (4) the p r o f e s s i o n a l e x p e r i e n c e and 
r e p u t a t i o n of the a t t o r n e y ; (5) the weight of h i s 
r e s p o n s i b i l i t i e s ; (6) the measure of success 
a c h i e v e d ; (7) the r e a s o n a b l e expenses i n c u r r e d ; (8) 
whether a fee i s f i x e d or c o n t i n g e n t ; (9) the n a t u r e 
and l e n g t h of a p r o f e s s i o n a l r e l a t i o n s h i p ; (10) the 
fee c u s t o m a r i l y charged i n the l o c a l i t y f o r s i m i l a r 
l e g a l s e r v i c e s ; (11) the l i k e l i h o o d t h a t a 
p a r t i c u l a r employment may p r e c l u d e o t h e r employment; 
and (12) the time l i m i t a t i o n s imposed by the c l i e n t 
or by the c i r c u m s t a n c e s . ' " 

W i l l o w Lake R e s i d e n t i a l Ass'n, So. 3d a t ( q u o t i n g Van 

Schaack v. AmSouth Bank, N.A., 530 So. 2d 740, 749 ( A l a . 

1988)). Mahoney p r e s e n t e d e v i d e n c e , from b o t h her own 

a t t o r n e y and an e x p e r t w i t n e s s , r e l a t i n g t o the Peebles 

f a c t o r s . As Mahoney argues, t h e i r t e s t i m o n y was l a r g e l y 

u n d i s p u t e d . A l t h o u g h LAPOA's a t t o r n e y a s s e r t e d t h a t he had 
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never charged a c l i e n t more than the amount i n c o n t r o v e r s y and 

t h a t he had i n c u r r e d o n l y $10,000 i n a t t o r n e y ' s f e e s 

t h r oughout the l i t i g a t i o n , LAPOA d i d not a t t a c k the amount 

r e q u e s t e d by Mahoney as b e i n g u n r e a s o n a b l e i n any r e s p e c t . 

The f o r e g o i n g e r r o r s a l l n e c e s s i t a t e r e v e r s a l of the 

judgment of the t r i a l c o u r t . Given the p r o l o n g e d a p p e l l a t e 

h i s t o r y of t h i s case, as w e l l as the r e l a t i v e l y u n d i s p u t e d 

n a t u r e of the e v i d e n c e i n the case, I s t r o n g l y c o n s i d e r e d 

whether I would recommend t h a t t h i s c o u r t s h o u l d s i m p l y render 

an a t t o r n e y ' s fee award f o r Mahoney, as she r e q u e s t s i n her 

b r i e f . However, I f i n d no b i n d i n g p r e c e d e n t f o r such an 

u n u s u a l p r o c e d u r e . I f u r t h e r c o n s i d e r e d whether I would 

recommend remanding the case w i t h s p e c i f i c i n s t r u c t i o n s t o the 

t r i a l c o u r t as t o how t o a p p l y the a p p r o p r i a t e f a c t o r s t o the 

e v i d e n c e . In the end, however, I am c o n v i n c e d by the 

r e a s o n i n g s e t out i n the main o p i n i o n t h a t the b e s t course of 

a c t i o n i s t o d i r e c t t h a t t h i s case be r e a s s i g n e d t o another 

t r i a l judge f o r the purposes of d e t e r m i n i n g an a p p r o p r i a t e 

award of a t t o r n e y ' s f e e s based on the a p p r o p r i a t e s t a t u t o r y 

and o t h e r f a c t o r s . 
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THOMAS, Judge, c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t . 

I concur w i t h the main o p i n i o n i n s o f a r as i t r e v e r s e s the 

judgment of the c i r c u i t c o u r t ; however, I r e s p e c t f u l l y d i s s e n t 

i n s o f a r as i t o r d e r s reassignment of the case t o a new c i r c u i t 

c o u r t judge on remand. 

In my view, the f o r c e d reassignment of a case s h o u l d be 

used o n l y i n e x t r a o r d i n a r y c i r c u m s t a n c e s and i s not w a r r a n t e d 

a t t h i s time i n t h i s case. With t h i s c o u r t ' s l a t e s t o p i n i o n , 

which c l e a r l y e s t a b l i s h e s what f i n d i n g s of f a c t and 

c o n c l u s i o n s of law are s e t t l e d by the l a w - o f - t h e - c a s e 

d o c t r i n e , t o s e r v e as a g u i d e , the o r i g i n a l c i r c u i t c o u r t 

judge i n t h i s case s h o u l d be g i v e n an a d d i t i o n a l o p p o r t u n i t y 

t o f o l l o w the mandates of t h i s c o u r t and the Alabama Supreme 

Court i n c r a f t i n g an award under the ALAA. T h e r e f o r e , I would 

remand the cause t o the o r i g i n a l c i r c u i t c o u r t judge w i t h 

i n s t r u c t i o n s t o e n t e r an award t h a t c o m p l i e s w i t h our 

a p p e l l a t e mandates i n Mahoney I , Mahoney I I , Mahoney I I I , and 

the main o p i n i o n i n t h i s a p p e a l , a l o n g w i t h the Alabama 

Supreme C o u r t ' s o p i n i o n i n Ex p a r t e Loma A l t a . 

Thompson, P.J., c o n c u r s . 
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