
REL: 04/05/2013 

Notice: T h i s o p i n i o n i s s u b j e c t t o f o r m a l r e v i s i o n b e f o r e p u b l i c a t i o n i n t h e advance 
s h e e t s o f Southern Reporter. Readers a r e r e q u e s t e d t o n o t i f y t h e Reporter of Decisions, 
Alabama A p p e l l a t e C o u r t s , 300 D e x t e r Avenue, Montgomery, Alabama 36104-3741 ((334) 
229-0649), o f any t y p o g r a p h i c a l o r o t h e r e r r o r s , i n o r d e r t h a t c o r r e c t i o n s may be made 
b e f o r e t h e o p i n i o n i s p r i n t e d i n Southern Reporter. 

ALABAMA COURT OF CIVIL APPEALS 
OCTOBER TERM, 2012-2013 

2111244 

Mark D. Davis 

v. 

Tonya D. Blackstock 

Appeal from Lauderdale C i r c u i t Court 
(DR-06-86.01) 

PER CURIAM. 

The p a r t i e s t o t h i s a p p e a l , Mark D. Davis ("the f a t h e r " ) 

and Tonya D. B l a c k s t o c k ("the mother"), have been b e f o r e the 

a p p e l l a t e c o u r t s o f t h i s s t a t e on s e v e r a l p r e v i o u s o c c a s i o n s . 
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"The f a t h e r and the mother m a r r i e d on November 
11, 2000. Four months l a t e r , w h i l e t h e y were 
r e s i d i n g i n Tennessee, the f a t h e r and the mother 
s e p a r a t e d . The mother was pregnant w i t h the 
[ p a r t i e s ' ] c h i l d a t the time of the s e p a r a t i o n . 
S u b s e q u e n t l y , a p e t i t i o n f o r d i v o r c e was f i l e d i n 
the Chancery Court f o r Lawrence County, Tennessee 
('the Tennessee t r i a l c o u r t ' ) . B e f o r e the Tennessee 
t r i a l c o u r t r u l e d on the d i v o r c e p e t i t i o n f i l e d w i t h 
t h a t c o u r t , the f a t h e r and the mother moved t o 
Alabama, where the mother gave b i r t h t o the c h i l d on 
December 27, 2001. 

"On Fe b r u a r y 15, 2002, the Tennessee t r i a l c o u r t 
e n t e r e d a judgment d i v o r c i n g the f a t h e r and the 
mother. In essence, the Tennessee judgment g r a n t e d 
the f a t h e r and the mother j o i n t c ustody, w i t h the 
mother r e c e i v i n g p r i m a r y p h y s i c a l c u s t o d y and c h i l d 
s u p p o r t . In June 2002, w h i l e the f a t h e r , the 
mother, and the c h i l d c o n t i n u e d t o r e s i d e i n 
Alabama, the f a t h e r p e t i t i o n e d the Tennessee t r i a l 
c o u r t f o r a m o d i f i c a t i o n o f i t s Fe b r u a r y 15, 2002, 
judgment w i t h r e g a r d t o cus t o d y . On September 3, 
2003, the Tennessee t r i a l c o u r t m o d i f i e d i t s d i v o r c e 
judgment by g r a n t i n g the f a t h e r e q u a l p h y s i c a l 
c u s t o d y on a f o u r - d a y r o t a t i n g b a s i s and t e r m i n a t i n g 
the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n . 

"The mother a p p e a l e d the September 3, 2003, 
judgment t o the Tennessee C o u r t of A p p e a l s . On 
October 12, 2004, the Tennessee C o u r t o f Appeals 
i s s u e d an o p i n i o n and an o r d e r a f f i r m i n g t h a t 
p o r t i o n of the September 3, 2003, judgment t h a t 
m o d i f i e d c u s t o d y and v a c a t i n g t h a t p o r t i o n of the 
judgment t h a t m o d i f i e d the f a t h e r ' s c h i l d - s u p p o r t 
o b l i g a t i o n . The Tennessee Court o f Appeals remanded 
the case f o r a h e a r i n g t o determine which p a r e n t 
s h o u l d be the ' p r i m a r y r e s i d e n t i a l p a r e n t ' and 
whether c h i l d s u pport s h o u l d be awarded. See Davis  
v. D a v i s , (No. M2003-02312-COA-R3-CV) (Tenn. Ct. 
App. 2004) (not r e p o r t e d i n S.W.3d). The Tennessee 
t r i a l c o u r t never a c t e d on t h i s mandate. 
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"On F e b r u a r y 6, 2006, the mother f i l e d a 
p e t i t i o n f o r m o d i f i c a t i o n of cu s t o d y and c h i l d 
s u p p o r t i n the L a u d e r d a l e C i r c u i t C ourt ('the 
Alabama t r i a l c o u r t ' ) . In response, on Fe b r u a r y 23, 
2006, the f a t h e r f i l e d a p e t i t i o n f o r a cu s t o d y 
h e a r i n g i n the Tennessee t r i a l c o u r t . Both p a r t i e s 
f i l e d motions t o d i s m i s s the o t h e r ' s p e t i t i o n on the 
ground of l a c k o f s u b j e c t - m a t t e r j u r i s d i c t i o n . The 
mother argued t h a t the Tennessee t r i a l c o u r t no 
l o n g e r had j u r i s d i c t i o n over the cu s t o d y i s s u e 
because the f a t h e r , the mother, and the c h i l d had 
r e s i d e d i n Alabama f o r the p r e c e d i n g f o u r y e a r s . 
The f a t h e r argued t h a t the Alabama t r i a l c o u r t c o u l d 
not e x e r c i s e j u r i s d i c t i o n because the Tennessee 
c o u r t was c o n t i n u i n g t o e x e r c i s e i t s j u r i s d i c t i o n . 
The Alabama t r i a l c o u r t g r a n t e d the f a t h e r ' s motion 
t o d i s m i s s , but i t s e t a s i d e i t s d i s m i s s a l o r d e r 
a f t e r the mother a l l e g e d t h a t the Tennessee t r i a l 
c o u r t had y i e l d e d j u r i s d i c t i o n t o Alabama as a more 
c o n v e n i e n t forum and had d i s m i s s e d the f a t h e r ' s 
c u s t o d y - h e a r i n g p e t i t i o n . 

"The p a r t i e s proceeded t o a c u s t o d y h e a r i n g i n 
the Alabama t r i a l c o u r t . At the h e a r i n g , the f a t h e r 
r e q u e s t e d t h a t the mother be h e l d i n contempt f o r 
f a i l i n g t o abide by the Tennessee t r i a l c o u r t ' s 
September 3, 2003, judgment; he a l s o r e q u e s t e d t h a t 
he be awarded p r i m a r y p h y s i c a l custody of the c h i l d . 
The mother d e n i e d t h a t she was i n contempt and 
r e q u e s t e d t h a t she be awarded p r i m a r y p h y s i c a l 
c u s t o d y o f the c h i l d . F o l l o w i n g ore tenus 
p r o c e e d i n g s , the Alabama t r i a l c o u r t e n t e r e d a 
judgment on September 1, 2006. The Alabama t r i a l 
c o u r t ' s judgment m a i n t a i n e d j o i n t l e g a l c ustody, but 
i t awarded the mother p r i m a r y p h y s i c a l c u s t o d y of 
the c h i l d and awarded the f a t h e r v i s i t a t i o n . The 
Alabama t r i a l c o u r t f u r t h e r o r d e r e d the f a t h e r t o 
pay c h i l d s u pport and t o pay o n e - h a l f of the 
u n i n s u r e d - m e d i c a l expenses o f the c h i l d . The 
judgment a l s o p r o v i d e d the f a t h e r a c r e d i t o f 
$1,338.93 t o be a p p l i e d t o h i s share of the c h i l d ' s 
u n i n s u r e d - m e d i c a l expenses." 
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Davis v. B l a c k s t o c k , 47 So. 3d 796, 797-98 ( A l a . C i v . App. 

2007) ("Davis I") ( f o o t n o t e omitted) . 

In Davis I , s u p r a , t h i s c o u r t r e j e c t e d the f a t h e r ' s 

arguments t h a t the L a u d e r d a l e C i r c u i t Court ( h e r e i n a f t e r "the 

t r i a l c o u r t " ) had l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the 

c h i l d - c u s t o d y d i s p u t e , but t h i s c o u r t r e v e r s e d the t r i a l 

c o u r t ' s award of p r i m a r y p h y s i c a l c u s t o d y t o the mother. The 

mother p e t i t i o n e d f o r a w r i t of c e r t i o r a r i , and our supreme 

c o u r t g r a n t e d the w r i t , h o l d i n g t h a t t h i s c o u r t had e r r e d i n 

r e v e r s i n g the t r i a l c o u r t ' s custody award. Ex p a r t e  

B l a c k s t o c k , 47 So. 3d 801 ( A l a . 2009) . In r e a c h i n g i t s 

h o l d i n g , our supreme c o u r t noted i t s agreement t h a t the t r i a l 

c o u r t had p r o p e r l y e x e r c i s e d s u b j e c t - m a t t e r j u r i s d i c t i o n over 

the p a r t i e s ' c u s t o d y d i s p u t e . Ex p a r t e B l a c k s t o c k , 47 So. 3d 

a t 803 n. 1 ("The Court of C i v i l A ppeals c o n c l u d e d t h a t the 

[ t r i a l c o u r t ' s ] assumption of j u r i s d i c t i o n was c o n s i s t e n t w i t h 

the p r o v i s i o n s of the U n i f o r m C h i l d Custody J u r i s d i c t i o n and 

Enforcement A c t , A l a . Code 1975, § 30-3B-101 e t seq. T h i s 

c o n c l u s i o n appears t o be c o r r e c t . " ) . 

On remand from Ex p a r t e B l a c k s t o c k , s u p r a , t h i s c o u r t 

a f f i r m e d the t r i a l c o u r t ' s award of p r i m a r y p h y s i c a l c u s t o d y 
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to the mother and a d d r e s s e d the f a t h e r ' s c h a l l e n g e of the 

c h i l d - s u p p o r t award s e t f o r t h i n the September 1, 2006, 

judgment. Davis v. B l a c k s t o c k , 47 So. 3d 816 ( A l a . C i v . App. 

2010) ("Davis I I " ) . T h i s c o u r t agreed t h a t the f a t h e r ' s 

c h i l d - s u p p o r t o b l i g a t i o n had been i m p r o p e r l y c a l c u l a t e d , 

n o t i n g t h a t the t r i a l c o u r t had f a i l e d t o i n c l u d e i n i t s 

c a l c u l a t i o n the c o s t of h e a l t h i n s u r a n c e f o r the c h i l d . Davis  

I I , 47 So. 3d a t 817. A c c o r d i n g l y , t h i s c o u r t r e v e r s e d t h a t 

p o r t i o n of the t r i a l c o u r t ' s September 1, 2006, judgment 

p e r t a i n i n g t o the amount of c h i l d s u p p o r t awarded and o r d e r e d 

t h a t the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n be r e c a l c u l a t e d . 

I d . 

Davis I I was r e l e a s e d on A p r i l 2, 2010, and the 

c e r t i f i c a t e of judgment was i s s u e d on A p r i l 21, 2010. The 

m a t t e r appears t o have been s e t f o r a s t a t u s h e a r i n g i n the 

t r i a l c o u r t i n September 2010, but the r e c o r d does not 

i n d i c a t e whether t h a t h e a r i n g took p l a c e . T h i s c o u r t 

e x p l a i n e d the f u r t h e r p r o c e d u r a l h i s t o r y of t h i s m a t t er as 

f o l l o w s : 

"On November 10, 2010, the f a t h e r f i l e d i n the 
Alabama t r i a l c o u r t a motion f o r a h e a r i n g and f o r 
m o d i f i c a t i o n of the 2006 judgment e n t e r e d by the 
Alabama t r i a l c o u r t . He argued t h a t the 2006 
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judgment v i o l a t e d h i s c o n s t i t u t i o n a l r i g h t s , and he 
a l s o a l l e g e d t h a t a m a t e r i a l change i n c i r c u m s t a n c e s 
had o c c u r r e d s i n c e the e n t r y of the 2006 judgment 
t h a t j u s t i f i e d a m o d i f i c a t i o n of c u s t o d y . The 
f a t h e r a l s o r e q u e s t e d t h a t the Alabama t r i a l c o u r t 
take s t e p s n e c e s s a r y t o p r o t e c t the c h i l d from 
i n a p p r o p r i a t e conduct a l l e g e d l y o c c u r r i n g a t the 
mother's house. A f t e r a h e a r i n g , the Alabama t r i a l 
c o u r t e n t e r e d a judgment on November 18, 2010, 
f i n d i n g t h a t the f a t h e r was i n a r r e a r s w i t h r e g a r d 
t o h i s c h i l d - s u p p o r t o b l i g a t i o n i n the amount of 
$14,246, p l u s $2,314.14 i n accumulated i n t e r e s t . 
The Alabama t r i a l c o u r t a l s o s e t the f a t h e r ' s 
c h i l d - s u p p o r t o b l i g a t i o n a t $435 per month. The 
Alabama t r i a l c o u r t f i n a l l y noted: 

" ' I t f u r t h e r appears t o the c o u r t t h a t 
p u r s u a n t t o the a p p e l l a t e d e c i s i o n s 
h e r e t o f o r e i s s u e d t h a t t h e r e remains an 
i s s u e r e g a r d i n g the i m p u t a t i o n o f h e a l t h 
i n s u r a n c e c o s t i n the c a l c u l a t i o n o f c h i l d 
s u p p o r t p u r s u a n t t o Rule 32[, A l a . R. Jud. 
Admin.,] t h a t must be a p p l i e d . The c o u r t 
hereby s e t s f u r t h e r h e a r i n g on t h i s 
m a t t e r The c o u r t w i l l hear argument i n 
r e g a r d t o s a i d i s s u e as w e l l as any o t h e r 
pending motions.' 

II 

"On F e b r u a r y 25, 2011, the f a t h e r f i l e d a motion 
t o v a c a t e ab i n i t i o the 2006 judgment. The f a t h e r 
a l l e g e d t h a t the 2006 judgment was v o i d f o r l a c k o f 
s u b j e c t - m a t t e r j u r i s d i c t i o n because of the mother's 
noncompliance w i t h v a r i o u s p r o v i s i o n s of the U n i f o r m 
I n t e r s t a t e F a m i l y Support A c t ('the UIFSA'), § 
30-3A-101 e t seq., A l a . Code 1975, and the U n i f o r m 
C h i l d Custody J u r i s d i c t i o n and Enforcement A c t ('the 
UCCJEA'), § 30-3B-101 e t seq., A l a . Code 1975. ... 
The f a t h e r ' s motion t o v a c a t e was d e n i e d on March 4, 
2011. The f a t h e r f i l e d a p e t i t i o n f o r a w r i t o f 
mandamus w i t h t h i s c o u r t on March 8, 2011." 
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Ex p a r t e D a v i s , 82 So. 3d 695, 699 ( A l a . C i v . App. 2011) 

( f o o t n o t e s o m i t t e d ) . 

In Ex p a r t e D a v i s , s u p r a , t h i s c o u r t d e t ermined t h a t no 

f i n a l judgment had been e n t e r e d i n t h i s m a t t e r , and, 

t h e r e f o r e , t h a t r e v i e w of the i s s u e s r a i s e d by the f a t h e r was 

a p p r o p r i a t e p u r s u a n t t o the p e t i t i o n f o r a w r i t o f mandamus. 1 

The f a t h e r argued, among o t h e r t h i n g s , t h a t the t r i a l c o u r t 

had not o b t a i n e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the i s s u e of 

c h i l d s u pport when the mother i n i t i a t e d her 2006 a c t i o n i n the 

t r i a l c o u r t because the mother had f a i l e d t o r e g i s t e r the 

judgments of the Chancery Court f o r Lawrence County, Tennessee 

1The November 18, 2010, o r d e r s e t the f a t h e r ' s pendente 
l i t e c h i l d - s u p p o r t o b l i g a t i o n a t $435 per month, but, i n 
e n t e r i n g t h a t o r d e r , the t r i a l c o u r t d i d not i n c l u d e i n i t s 
c a l c u l a t i o n o f c h i l d s u p p o r t the c o s t o f h e a l t h - i n s u r a n c e 
coverage t o which the mother had t e s t i f i e d i n the 2006 
h e a r i n g . R a t h e r , the t r i a l c o u r t s e t the m a t ter f o r a l a t e r 
h e a r i n g t o determine an amount of c h i l d s u p p o r t t h a t would 
i n c l u d e c o n s i d e r a t i o n of the c o s t o f h e a l t h i n s u r a n c e . The 
f a t h e r had a l s o f i l e d the November 10, 2010, p e t i t i o n s e e k i n g , 
among o t h e r t h i n g s , t o change cu s t o d y t o j o i n t p h y s i c a l and 
l e g a l c ustody. The t r i a l c o u r t and t h i s c o u r t t r e a t e d the 
November 10, 2010, p e t i t i o n , under the s p e c i f i c f a c t s of t h i s 
case, t o be p a r t o f the a c t i o n t h a t remained p e n d i n g i n the 
t r i a l c o u r t . See Ex p a r t e D a v i s , 82 So. 3d a t 699 n. 1. 
A c c o r d i n g l y , because i s s u e s remained pending b e f o r e the t r i a l 
c o u r t , the November 18, 2010, o r d e r was not f i n a l and c o u l d 
not s u p p o r t an a p p e a l . McConico v. C a r r o l l , 891 So. 2d 328, 
330 ( A l a . C i v . App. 2004). 
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("the Tennessee c o u r t " ) , p u r s u a n t t o the U n i f o r m C h i l d Custody 

J u r i s d i c t i o n and Enforcement A c t ("the UCCJEA"), § 30-3B-101 

e t seq., A l a . Code 1975, or the U n i f o r m I n t e r s t a t e F a m i l y 

Support A c t ("the UIFSA"), § 30-3A-101 e t seq., A l a . Code 

1975. T h i s c o u r t r e j e c t e d each of the f a t h e r ' s arguments on 

t h i s i s s u e . 

T h i s c o u r t a l s o r e j e c t e d o t h e r arguments a s s e r t e d by the 

f a t h e r t h a t the t r i a l c o u r t had l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n under v a r i o u s p r o v i s i o n s of the UCCJEA. In d o i n g 

so, t h i s c o u r t c o n c l u d e d t h a t the p r o v i s i o n s r e l i e d upon by 

the f a t h e r were not a p p l i c a b l e under the f a c t s o f t h i s case. 

See Ex p a r t e D a v i s , 82 So. 3d a t 701-03. A c c o r d i n g l y , t h i s 

c o u r t d e n i e d the f a t h e r ' s p e t i t i o n f o r a w r i t of mandamus i n 

Ex p a r t e D a v i s , s u p r a . 

T h e r e a f t e r , the mother moved the t r i a l c o u r t t o s e t a 

h e a r i n g t o c o n s i d e r the m a t t e r . However, the f a t h e r opposed 

t h a t motion, s t a t i n g t h a t he i n t e n d e d t o p e t i t i o n the U n i t e d 

S t a t e s Supreme Court f o r a w r i t of c e r t i o r a r i from the Supreme 

Court of Alabama's d e c i s i o n i n Ex p a r t e B l a c k s t o c k , s u p r a . 

The f a t h e r f i l e d h i s p e t i t i o n i n the U n i t e d S t a t e s Supreme 

Co u r t , and the t r i a l c o u r t h e l d the m a t ter i n abeyance u n t i l 
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a f t e r the U n i t e d S t a t e s Supreme Court d e n i e d the f a t h e r ' s 

p e t i t i o n f o r a w r i t of c e r t i o r a r i on October 4, 2010. 

In June 2012, the f a t h e r moved f o r a summary judgment. 

In t h a t motion, the f a t h e r a g a i n a s s e r t e d h i s arguments t h a t 

the t r i a l c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the 

i s s u e of c h i l d s u p p o r t . As i s e x p l a i n e d , i n f r a , the f a t h e r 

p e r s i s t s i n r e a s s e r t i n g those arguments a g a i n i n t h i s a p p e a l . 

The t r i a l c o u r t conducted an ore tenus h e a r i n g on the 

i s s u e of c h i l d s u p p o r t on J u l y 9, 2012. A f t e r the p a r t i e s 

f i n i s h e d t h e i r i n i t i a l o r a l arguments d u r i n g the J u l y 9, 2012, 

h e a r i n g , the f a t h e r i n f o r m e d the t r i a l c o u r t t h a t he had, t h a t 

same morning, f i l e d a f e d e r a l a c t i o n , a g a i n s t the t r i a l judge, 

the p a r t i e s ' a t t o r n e y s , and the mother. 2 The f a t h e r o f f e r e d 

no e x p l a n a t i o n of the f e d e r a l a c t i o n and the t r i a l c o u r t made 

no i n q u i r y about i t . A t the J u l y 9, 2012, h e a r i n g , the f a t h e r 

d i d not r e q u e s t t h a t the t r i a l judge recuse h i m s e l f . 

2The r e c o r d i n d i c a t e s t h a t , on the same date as the 
s c h e d u l e d ore tenus h e a r i n g , the f a t h e r f i l e d i n the U n i t e d 
S t a t e s D i s t r i c t C ourt f o r the N o r t h e r n D i s t r i c t of Alabama a 
c o m p l a i n t a g a i n s t the t r i a l judge and 12 o t h e r Alabama 
o f f i c i a l s a l l e g i n g c l a i m s t h a t those o f f i c i a l s had v i o l a t e d 
h i s c i v i l r i g h t s i n c o n n e c t i o n w i t h t h i s ongoing l i t i g a t i o n . 
The f a t h e r named Judge T e r r y A. Moore of t h i s c o u r t as one of 
the defendants i n t h a t f e d e r a l c i v i l - r i g h t s a c t i o n . Judge 
Moore has r e c u s e d h i m s e l f from c o n s i d e r i n g t h i s a p p e a l . 
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A l s o d u r i n g the J u l y 9, 2012, h e a r i n g , d u r i n g a w i t n e s s ' s 

t e s t i m o n y , the f a t h e r f i l e d a motion s e e k i n g " t o e x c l u d e mis-

j o i n e d n o n - p a r t y " ; i n t h a t motion, the f a t h e r renewed an 

e a r l i e r o b j e c t i o n he had made t o p r e v e n t the S t a t e Department 

of Human Resources ("DHR") from a c t i n g as a p a r t y i n the 

c h i l d - s u p p o r t d i s p u t e s t i l l p ending b e f o r e the t r i a l c o u r t . 

On August 3, 2012, the t r i a l c o u r t e n t e r e d an o r d e r 

m o d i f y i n g the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n t o $460 per 

month and e s t a b l i s h i n g h i s t o t a l c h i l d - s u p p o r t a r r e a r a g e a t 

$28,862.47, i n c l u d i n g i n t e r e s t . On August 7, 2012, the t r i a l 

judge e n t e r e d an o r d e r r e c u s i n g h i m s e l f from the a c t i o n . A 

new t r i a l judge was a s s i g n e d t o the a c t i o n . 

On August 31, 2012, the f a t h e r p u r p o r t e d t o f i l e a 

postjudgment motion p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P.3 

The t r i a l c o u r t conducted a h e a r i n g on the f a t h e r ' s p u r p o r t e d 

postjudgment motion. D u r i n g t h a t h e a r i n g , the f a t h e r withdrew 

3A v a l i d postjudgment motion may be taken o n l y from a 
f i n a l judgment. SCI Alabama F u n e r a l S e r v s . , I n c . v. H e s t e r , 
984 So. 2d 1207, 1208 n. 1 ( A l a . C i v . App. 2007) . In an 
e a r l i e r o p i n i o n , t h i s c o u r t noted t h a t the f a t h e r had amended 
h i s c o m p l a i n t t o seek a m o d i f i c a t i o n o f cust o d y of the c h i l d 
and t h a t , d e s p i t e the f a t h e r ' s e f f o r t s , t h a t c l a i m had not 
been a s s i g n e d a s e p a r a t e case number. Ex p a r t e D a v i s , 82 So. 
3d a t 699 n. 1. Thus, the August 3, 2012, or d e r was not a 
f i n a l judgment t h a t d i s p o s e d o f a l l the p a r t i e s ' c l a i m s . 

10 
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h i s pending c l a i m s s e e k i n g a m o d i f i c a t i o n of custody of the 

c h i l d . On November 9, 2012, the t r i a l c o u r t e n t e r e d a 

judgment c o n f i r m i n g the August 3, 2012, c h i l d - s u p p o r t o r d e r , 

g r a n t i n g the f a t h e r ' s r e q u e s t t h a t h i s r e m a i n i n g pending 

c l a i m s be withdrawn, and denying a l l r e m a i n i n g pending 

motions; the t r i a l c o u r t noted t h a t s e v e r a l o f those pending 

motions had been i m p l i c i t l y d e n i e d i n the August 3, 2012, 

o r d e r . The November 9, 2012, o r d e r d i s p o s e d of the r e m a i n i n g 

pending c l a i m s and, t h e r e f o r e , c o n s t i t u t e d a f i n a l judgment. 

See Heaston v. Nabors, 889 So. 2d 588, 590 ( A l a . C i v . App. 

2004) ("A f i n a l judgment i s one t h a t d i s p o s e s of a l l the 

c l a i m s and c o n t r o v e r s i e s between the p a r t i e s . " ) . 

The f a t h e r had f i l e d a n o t i c e of a p p e a l on September 14, 

2012. That n o t i c e o f appea l was deemed h e l d i n abeyance u n t i l 

the e n t r y of the November 9, 2012, f i n a l judgment. See Rule 

4 ( a ) ( 4 ) , A l a . R. App. P. ("A n o t i c e of appea l f i l e d a f t e r the 

announcement of a d e c i s i o n or o r d e r but b e f o r e the e n t r y o f 

the judgment or o r d e r s h a l l be t r e a t e d as f i l e d a f t e r the 

e n t r y and on the day t h e r e o f . " ) . T h e r e f o r e , the f a t h e r ' s 

n o t i c e of appea l became e f f e c t i v e on November 9, 2012, i d . , 

when the t r i a l c o u r t e n t e r e d the f i n a l judgment i n t h i s 

11 
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m a t t e r , and the ap p e a l i s t i m e l y . We note t h a t t h i s c o u r t 

g r a n t e d the f a t h e r ' s motion t o i n c o r p o r a t e i n t o the r e c o r d on 

app e a l i n t h i s m a t t e r the r e c o r d s on ap p e a l from the p r e v i o u s 

appeals i n Davis I and Davis I I and the m a t e r i a l s s u b m i t t e d i n 

sup p o r t o f , and i n response t o , the p e t i t i o n f o r a w r i t o f 

mandamus addr e s s e d i n Ex p a r t e D a v i s , s u p r a . 

The f a t h e r f i r s t argues on appeal t h a t the t r i a l c o u r t 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the c h i l d - s u p p o r t 

i s s u e s because, he says, the mother f a i l e d t o p r o p e r l y 

r e g i s t e r the Tennessee c o u r t ' s September 3, 2003, judgment 

under the UIFSA. The f a t h e r i s c o r r e c t t h a t a judgment t h a t 

i s v o i d f o r want of s u b j e c t - m a t t e r j u r i s d i c t i o n may be s e t 

a s i d e a t any time. McCarthy v. McCarthy, 785 So. 2d 1138, 

1140-41 ( A l a . C i v . App. 2000). However, t h i s c o u r t a ddressed 

the arguments a s s e r t e d i n the f a t h e r ' s c u r r e n t b r i e f on ap p e a l 

when he a s s e r t e d those same arguments i n Ex p a r t e D a v i s , 

s u p r a . T h i s c o u r t e x p l a i n e d i t s r e j e c t i o n of the f a t h e r ' s 

arguments t h a t the t r i a l c o u r t had l a c k e d s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o r u l e on the i s s u e of c h i l d s u pport as f o l l o w s : 

"The f a t h e r s p e c i f i c a l l y argues t h a t the mother 
f a i l e d t o comply w i t h the r e g i s t r a t i o n r e q u i r e m e n t s 
of § 30-3A-602, A l a . Code 1975, a p a r t of the UIFSA, 
and § 30-3B-305, A l a . Code 1975, a p a r t of the 

12 



2111244 

UCCJEA. S e c t i o n 30-3A-602 of the UIFSA s e t s f o r t h 
the p r o c e d u r e a l i t i g a n t must f o l l o w i n o r d e r t o 
r e g i s t e r a f o r e i g n c h i l d - s u p p o r t judgment. Only 
s t r i c t compliance w i t h t h a t r e g i s t r a t i o n p rocedure 
c o n f e r s s u b j e c t - m a t t e r j u r i s d i c t i o n upon an Alabama 
c i r c u i t c o u r t t o e n f o r c e or t o modify a f o r e i g n 
c h i l d - s u p p o r t judgment. See Mattes v. Ma t t e s , 60 
So. 3d 887 ( A l a . C i v . App. 2010); and Ex p a r t e  
Owens, 65 So. 3d 953 ( A l a . C i v . App. 2010) . The 
f a t h e r notes t h a t , when the mother f i l e d her 
Febru a r y 6, 2006, a c t i o n s e e k i n g c h i l d s u p p o r t , she 
d i d not r e g i s t e r the September 3, 2003, judgment of 
the Tennessee t r i a l c o u r t w i t h the Alabama t r i a l 
c o u r t . The f a t h e r o v e r l o o k s a s a l i e n t p o i n t ,  
however. At the time the mother f i l e d the 200 6  
a c t i o n , the Tennessee t r i a l c o u r t had not e n t e r e d  
any c h i l d - s u p p o r t judgment. A l t h o u g h the Tennessee 
Co u r t of Appeals had o r d e r e d the Tennessee t r i a l 
c o u r t t o c o n s i d e r awarding c h i l d s u p p o r t , the r e c o r d 
i n d i c a t e s t h a t the Tennessee t r i a l c o u r t had not 
a c t e d on t h a t mandate and had not a c t u a l l y e n t e r e d 
any judgment r e q u i r i n g e i t h e r p a r t y t o pay c h i l d 
s u p p o r t . Hence, the 2006 a c t i o n cannot be c o n s t r u e d  
as a p e t i t i o n t o e n f o r c e or t o modify a f o r e i g n  
c h i l d - s u p p o r t judgment. Ra t h e r , i t can o n l y be 
c o n s i d e r e d a p e t i t i o n t o e s t a b l i s h c h i l d s u p p o r t 
under Alabama law. A c c o r d i n g l y , § 30-3A-602 does 
not a p p l y , and the mother's a l l e g e d f a i l u r e t o 
comply w i t h t h a t s t a t u t e does not b a r the Alabama 
t r i a l c o u r t from assuming s u b j e c t - m a t t e r 
j u r i s d i c t i o n as t o the i s s u e o f c h i l d s u p p o r t . " 

Ex p a r t e D a v i s , 82 So. 3d a t 701 (emphasis added). 

The f a t h e r ' s attempt t o r e l i t i g a t e the i s s u e of the t r i a l 

c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n t o c o n s i d e r the c h i l d -

s u p p o r t d i s p u t e i s b a r r e d by the l a w - o f - t h e - c a s e d o c t r i n e . 

"Under the d o c t r i n e of the 'law of the case,' whatever i s once 
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e s t a b l i s h e d between the same p a r t i e s i n the same case 

c o n t i n u e s t o be the law o f t h a t case, whether or not c o r r e c t 

on g e n e r a l p r i n c i p l e s , so l o n g as the f a c t s on which the 

d e c i s i o n was p r e d i c a t e d c o n t i n u e t o be the f a c t s of the case." 

Blumberg v. Touche Ross & Co., 514 So. 2d 922, 924 ( A l a . 

1987). The l a w - o f - t h e - c a s e d o c t r i n e i s "desi g n e d t o a v o i d 

r e p e a t e d l i t i g a t i o n over an i s s u e t h a t has a l r e a d y been 

d e c i d e d . " W i l l i a m s v. W i l l i a m s , 91 So. 3d 56, 62 ( A l a . C i v . 

App. 2012). 

The f a t h e r does not contend t h a t the f a c t s on which the 

d e c i s i o n i n Ex p a r t e D a v i s , s u p r a , was d e c i d e d have changed. 

We note t h a t the f a t h e r argued b e f o r e the t r i a l c o u r t , but has 

not a s s e r t e d here, t h a t W i l l i a m s v. W i l l i a m s , s u p r a , 

c o n s t i t u t e d a change i n the law d e m o n s t r a t i n g t h a t the t r i a l 

c o u r t l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n . Out o f an abundance 

of c a u t i o n , we note t h a t the f a t h e r was i n c o r r e c t i n t h a t 

argument. 

W i l l i a m s v. W i l l i a m s , s u p r a , i n v o l v e d a 2009 p r o c e e d i n g 

c o n c e r n i n g the m o d i f i c a t i o n of a 2006 c h i l d - s u p p o r t judgment 

t h a t had, i n t u r n , m o d i f i e d p r o v i s i o n s of the p a r t i e s ' f o r e i g n 

d i v o r c e judgment. In W i l l i a m s , the mother, i n the 2009 
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c u s t o d y - m o d i f i c a t i o n a c t i o n , c h a l l e n g e d f o r the f i r s t time the 

t r i a l c o u r t ' s j u r i s d i c t i o n t o e n t e r the 2006 c h i l d - s u p p o r t 

judgment. The mother argued t h a t the p a r t i e s had not p r o p e r l y 

r e g i s t e r e d t h e i r 1998 f o r e i g n d i v o r c e judgment p u r s u a n t t o the 

UIFSA and, t h e r e f o r e , had never p r o p e r l y i n v o k e d the 

j u r i s d i c t i o n of the t r i a l c o u r t i n s e e k i n g t o modify t h a t 

f o r e i g n judgment. The t r i a l c o u r t agreed, and i t d i s m i s s e d 

the 2009 m o d i f i c a t i o n a c t i o n and s e t a s i d e the 2006 c h i l d -

s u p p o r t judgment. The t r i a l c o u r t d e t e r m i n e d t h a t i t had 

l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n over the 2006 a c t i o n 

because the p a r t i e s ' f o r e i g n d i v o r c e judgment had not been 

p r o p e r l y r e g i s t e r e d i n Alabama p u r s u a n t t o the UIFSA. 4  

W i l l i a m s v. W i l l i a m s , 91 So. 3d a t 60. T h i s c o u r t a f f i r m e d , 

c o n c l u d i n g t h a t because the f a t h e r had not r e g i s t e r e d the 1998 

f o r e i g n d i v o r c e judgment, which c o n t a i n e d a p r o v i s i o n 

4The c o u r t i n t h a t case a l s o s p e c i f i c a l l y n o ted t h a t the 
f a c t s of t h a t case are d i s t i n g u i s h a b l e from those of Ex p a r t e  
D a v i s , s u p r a , thus i n d i c a t i n g t h a t W i l l i a m s v. W i l l i a m s was 
d e c i d e d on i t s own f a c t s and d i d not c o n s t i t u t e any change i n 
the law. 91 So. 3d a t 60 n. 3 ("Hence, t h i s was not a case i n 
which a f o r e i g n j u r i s d i c t i o n had f a i l e d t o address c h i l d 
s u p p o r t so t h a t no r e g i s t r a t i o n o f the p r e v i o u s l y e n t e r e d 
f o r e i g n judgment would have been r e q u i r e d . See Ex p a r t e  
D a v i s , 82 So. 3d 695, 701 ( A l a . C i v . App. 2 0 1 1 ) . " ) . 
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p e r t a i n i n g t o c h i l d s u p p o r t , as r e q u i r e d by the UIFSA, the 

t r i a l c o u r t had l a c k e d s u b j e c t - m a t t e r j u r i s d i c t i o n t o e n t e r 

i t s 2006 m o d i f i c a t i o n judgment. W i l l i a m s v. W i l l i a m s , 91 So. 

3d a t 62. 

In t h i s case, as i n W i l l i a m s v. W i l l i a m s , s u p r a , one of 

the p a r t i e s c h a l l e n g e d the t r i a l c o u r t ' s s u b j e c t - m a t t e r 

j u r i s d i c t i o n over the c h i l d - s u p p o r t d i s p u t e by a r g u i n g a 

f a i l u r e t o p r o p e r l y r e g i s t e r a f o r e i g n judgment. However, i n 

W i l l i a m s v. W i l l i a m s , s u p r a , the c o u r t s agreed w i t h the 

j u r i s d i c t i o n a l argument when i t was f i r s t p r e s e n t e d . T h i s 

case i s d i s t i n g u i s h a b l e because the j u r i s d i c t i o n a l argument 

the f a t h e r makes i n r e l i a n c e on W i l l i a m s v. W i l l i a m s , s u p r a , 

was r e j e c t e d i n e a r l i e r l i t i g a t i o n a d d r e s s i n g t h a t same i s s u e . 

When the f a t h e r i n t h i s case made h i s j u r i s d i c t i o n a l c h a l l e n g e 

under the UIFSA, t h i s c o u r t agreed w i t h the t r i a l c o u r t ' s 

r e j e c t i o n of the f a t h e r ' s arguments. Ex p a r t e D a v i s , s u p r a . 

The f a t h e r sought no f u r t h e r r e v i e w of t h a t d e c i s i o n , and i t 

c o n s t i t u t e s a f i n a l d e c i s i o n on the m e r i t s of h i s arguments 

c o n c e r n i n g the j u r i s d i c t i o n of the Alabama c o u r t s . 

In Ex p a r t e Montgomery, 97 So. 3d 148 ( A l a . C i v . App. 

2012), t h i s c o u r t r e f u s e d t o c o n s i d e r a c h a l l e n g e t o s u b j e c t -
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ma t t e r j u r i s d i c t i o n t h a t had been c o n s i d e r e d by t h i s c o u r t and 

r e j e c t e d i n a p r e v i o u s a p p e a l . T h i s c o u r t h e l d t h a t because 

i t had p r e v i o u s l y d e termined t h a t the t r i a l c o u r t had s u b j e c t -

m a t t e r j u r i s d i c t i o n over the p a r t i e s ' d i s p u t e , the d o c t r i n e of 

law o f the case p r e v e n t e d r e l i t i g a t i o n o f the s u b j e c t - m a t t e r -

j u r i s d i c t i o n argument. Ex p a r t e Montgomery, 97 So. 3d a t 155. 

In t h i s case, the t r i a l c o u r t and t h i s c o u r t have a l r e a d y 

c o n s i d e r e d and r e j e c t e d the f a t h e r ' s s u b j e c t - m a t t e r -

j u r i s d i c t i o n c h a l l e n g e i n Ex p a r t e D a v i s , s u p r a . Thus, the 

i s s u e of the t r i a l c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n over 

the c h i l d - s u p p o r t d i s p u t e i n t h i s a c t i o n has been f u l l y 

l i t i g a t e d and f i n a l l y d etermined. The f a t h e r i s b a r r e d by 

the l a w - o f - t h e - c a s e d o c t r i n e from c o n t i n u i n g t o r e l i t i g a t e h i s 

j u r i s d i c t i o n a l c h a l l e n g e s . Ex p a r t e Montgomery, s u p r a . 

The f a t h e r a l s o argues on appea l t h a t the t r i a l c o u r t 

e r r e d i n p e r m i t t i n g DHR t o a c t as a p a r t y i n t h i s a c t i o n . 

A l t h o u g h i n h i s b r i e f on a p p e a l the f a t h e r does not 

s p e c i f i c a l l y address the t r i a l c o u r t ' s r u l i n g s on h i s 

arguments on t h i s i s s u e , we i n t e r p r e t the f a t h e r ' s argument as 

c h a l l e n g i n g the t r i a l c o u r t ' s d e n i a l o f h i s motions opposing 

DHR's s t a t u s as a p a r t y i n the a c t i o n . 
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DHR d i d not f i l e a f o r m a l motion t o i n t e r v e n e i n the 

a c t i o n . However, on October 13, 2010, Robert F. Smith f i l e d 

a l i m i t e d n o t i c e o f appearance as an a s s i s t a n t d i s t r i c t 

a t t o r n e y r e p r e s e n t i n g DHR on the i s s u e of the e s t a b l i s h m e n t or 

enforcement of c h i l d s u p p o r t . 5 

On January 28, 2011, the f a t h e r f i l e d i n the t r i a l c o u r t 

an " o b j e c t i o n " t o DHR's appearance i n the a c t i o n and t o the 

p a r t i c i p a t i o n o f DHR i n the a c t i o n , e i t h e r through the S t a t e 

or a t t o r n e y g e n e r a l ' s o f f i c e or through the county d i s t r i c t 

a t t o r n e y ' s o f f i c e , p u r s u a n t t o § 38-10-7.1, A l a . Code 1975. 

DHR f i l e d an o p p o s i t i o n t o the f a t h e r ' s " o b j e c t i o n . " On 

5That n o t i c e of appearance s t a t e d : 

"COMES NOW the S t a t e of Alabama, by and through 
Robert F. Smith, A s s i s t a n t D i s t r i c t A t t o r n e y f o r the 
11th J u d i c i a l C i r c u i t , and appears i n t h i s cause f o r 
a l i m i t e d purpose and hereby g i v e s n o t i c e t h a t the 
Lau d e r d a l e County D i s t r i c t A t t o r n e y ' s O f f i c e i s 
a u t h o r i z e d t o e x c l u s i v e l y r e p r e s e n t the S t a t e of 
Alabama, Department of Human Resources p u r s u a n t t o 
the p r o v i s i o n s of T i t l e IV-D of the S o c i a l S e c u r i t y 
A c t r e g a r d i n g e s t a b l i s h m e n t or enforcement of c h i l d 
s u p p o r t , s p o u s a l s u p p o r t , m e d i c a l s u p p o r t , and/or 
any o t h e r s u p p o r t s e r v i c e s . The D i s t r i c t A t t o r n e y ' s 
O f f i c e i s not a u t h o r i z e d t o r e p r e s e n t or acce p t 
s e r v i c e on b e h a l f of the [mother] w i t h r e g a r d t o any 
i s s u e s c o n c e r n i n g v i s i t a t i o n , c u s t o d y or o t h e r 
i s s u e s not p e r t a i n i n g t o c h i l d s u p p o r t p u r s u a n t t o 
Code of A l a . § 38-10-7.1." 
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Febru a r y 7, 2011, the t r i a l c o u r t conducted a h e a r i n g f o r the 

s o l e purpose o f r e c e i v i n g e v i d e n c e p e r t a i n i n g t o the c o s t of 

h e a l t h i n s u r a n c e t o be i n c l u d e d i n the p a r t i e s ' c h i l d - s u p p o r t 

d e t e r m i n a t i o n s . DHR's a t t o r n e y took an a c t i v e r o l e i n t h a t 

h e a r i n g , and the f a t h e r d i d not o b j e c t . T h e r e a f t e r , on 

Febru a r y 9, 2011, the t r i a l c o u r t e n t e r e d an o r d e r o v e r r u l i n g 

the f a t h e r ' s o b j e c t i o n t o DHR's p a r t i c i p a t i o n i n the a c t i o n . 

In e a r l y J u l y 2012, Smith, DHR's o r i g i n a l c o u n s e l , moved 

to withdraw, and new c o u n s e l sought t o be s u b s t i t u t e d on 

b e h a l f of DHR. The t r i a l c o u r t noted a t the b e g i n n i n g of the 

J u l y 9, 2012, ore tenus h e a r i n g t h a t new c o u n s e l was 

r e p r e s e n t i n g DHR; the t r i a l c o u r t f o r m a l l y g r a n t e d the 

s u b s t i t u t i o n of c o u n s e l i n a J u l y 11, 2012, o r d e r . D u r i n g the 

J u l y 9, 2012, h e a r i n g , the f a t h e r f i l e d h i s "motion t o e x c l u d e 

m i s j o i n e d n o n - p a r t y , " i n which he renewed h i s e a r l i e r 

o b j e c t i o n t o DHR's presence i n the a c t i o n . The t r i a l c o u r t 

summarily d e n i e d t h a t motion d u r i n g the J u l y 9, 2012, h e a r i n g , 

s t a t i n g t h a t DHR was a p a r t y t o the a c t i o n and had been f o r 

some time. We note t h a t , d u r i n g the h e a r i n g on the f a t h e r ' s 

"postjudgment motion," an a t t o r n e y f o r DHR r e p r e s e n t e d t o the 

t r i a l c o u r t t h a t the mother had c o n t a c t e d DHR r e q u e s t i n g 
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a s s i s t a n c e from DHR i n e n f o r c i n g the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n ; t h a t statement i s c o n s i s t e n t w i t h a l l e g a t i o n s made 

by the f a t h e r i n motions f i l e d i n the t r i a l c o u r t r e g a r d i n g 

the mother's c o n t a c t i n g DHR f o r a s s i s t a n c e on the c h i l d -

s u p p o r t i s s u e . 

I t i s c l e a r from the r u l i n g s o f the t r i a l c o u r t t h a t i t 

c o n s i d e r e d the " n o t i c e of l i m i t e d appearance" f i l e d by DHR t o 

be a motion t o i n t e r v e n e and t h a t the c o u r t i m p l i c i t l y g r a n t e d 

t h a t motion on Fe b r u a r y 9, 2011, by o v e r r u l i n g the f a t h e r ' s 

January 28, 2011, o b j e c t i o n t o DHR's p a r t i c i p a t i o n i n the 

a c t i o n . See S i d w e l l v. Wooten, 473 So. 2d 1036, 1037-38 ( A l a . 

1985) ( i n t e r p r e t i n g a " t h i r d - p a r t y c o m p l a i n t " as a motion t o 

i n t e r v e n e t h a t was g r a n t e d by the t r i a l c o u r t ) . DHR c o n t i n u e d 

t o t a k e an a c t i v e p a r t i n the l i t i g a t i o n below p e r t a i n i n g t o 

the i s s u e of c h i l d s u p p o r t . In a d d i t i o n , d u r i n g the J u l y 9, 

2012, ore tenus h e a r i n g , the t r i a l c o u r t o v e r r u l e d the 

f a t h e r ' s renewal of h i s o b j e c t i o n t o DHR as a p a r t y by s t a t i n g 

t h a t DHR was a p a r t y and had been a p a r t y f o r some t i m e . 

A c c o r d i n g l y , c o n s i d e r i n g the t o t a l i t y of the r e c o r d on a p p e a l , 

we conclude t h a t the t r i a l c o u r t d e termined t h a t DHR was a 

p a r t y through i n t e r v e n t i o n i n the p r o c e e d i n g s below. 
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The f a t h e r a l s o argues on a p p e a l t h a t the t r i a l c o u r t 

e r r e d i n a l l o w i n g DHR t o i n t e r v e n e . The f a t h e r r e l i e s on Rule 

24(a) and ( c ) , A l a . R. C i v . P., g o v e r n i n g i n t e r v e n t i o n by 

r i g h t and the procedure by which a p a r t y may i n t e r v e n e i n an 

a c t i o n , 6 and caselaw a d d r e s s i n g i n s t a n c e s when a p a r t y has 

i n t e r v e n e d by r i g h t under Rule 2 4 ( a ) , A l a . R. C i v . P. 

In S t a t e ex r e l . Tenner v. Tenner, 668 So. 2d 838 ( A l a . 

6 R u l e 24, A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t p a r t : 

"(a) I n t e r v e n t i o n of R i g h t . Upon t i m e l y 
a p p l i c a t i o n , anyone s h a l l be p e r m i t t e d t o i n t e r v e n e 
i n an a c t i o n : (1) when a s t a t u t e c o n f e r s an 
u n c o n d i t i o n a l r i g h t t o i n t e r v e n e ; or (2) when the 
a p p l i c a n t c l a i m s an i n t e r e s t r e l a t i n g t o the 
p r o p e r t y or t r a n s a c t i o n which i s the s u b j e c t of the 
a c t i o n and the a p p l i c a n t i s so s i t u a t e d t h a t the 
d i s p o s i t i o n of the a c t i o n may as a p r a c t i c a l m a t t er 
i m p a i r or impede the a p p l i c a n t ' s a b i l i t y t o p r o t e c t 
t h a t i n t e r e s t , u n l e s s the a p p l i c a n t ' s i n t e r e s t i s 
a d e q u a t e l y r e p r e s e n t e d by e x i s t i n g p a r t i e s . 

"  

"(c) Procedure. A person d e s i r i n g t o i n t e r v e n e 
s h a l l s e r v e a motion t o i n t e r v e n e upon the p a r t i e s 
as p r o v i d e d i n Rule 5 [ , A l a . R. C i v . P . ] . The 
motion s h a l l s t a t e the grounds t h e r e f o r and s h a l l be 
accompanied by a p l e a d i n g s e t t i n g f o r t h the c l a i m or 
defense f o r which i n t e r v e n t i o n i s sought. The same 
proced u r e s h a l l be f o l l o w e d when a s t a t u t e g i v e s a 
r i g h t t o i n t e r v e n e . " 

21 



2111244 

C i v . App. 1995), the t r i a l c o u r t d e n i e d a motion f i l e d by DHR 

to i n t e r v e n e i n a c h i l d - s u p p o r t a c t i o n . The o n l y i s s u e on 

a p p e a l was whether DHR had a r i g h t t o i n t e r v e n e p u r s u a n t t o 

Rule 2 4 ( a ) ( 2 ) . T h i s c o u r t d e t e r m i n e d t h a t DHR had a " d i r e c t 

and s u b s t a n t i a l i n t e r e s t " i n the a c t i o n because i t had p a i d 

the w i f e c e r t a i n b e n e f i t s i n exchange f o r the assignment of 

the w i f e ' s r i g h t t o c o l l e c t c h i l d s u p p o r t . 668 So. 2d a t 839. 

A c c o r d i n g l y , t h i s c o u r t r e v e r s e d the judgment of the t r i a l 

c o u r t . 

S i m i l a r l y , i n S t a t e ex r e l . W i l s o n v. W i l s o n , 475 So. 2d 

194 ( A l a . C i v . App. 1985), t h i s c o u r t h e l d t h a t the Department 

of Pensions and S e c u r i t i e s ("DPS"), the p r e d e c e s s o r t o DHR, 

d i d not have an u n c o n d i t i o n a l r i g h t t o i n t e r v e n e i n a c h i l d -

s u p p o r t a c t i o n under Rule 2 4 ( a ) ( 1 ) . However, the c o u r t n oted 

t h a t , i n t h a t case, because the S t a t e was p a y i n g s u p p o r t 

b e n e f i t s t o the mother f o r the c h i l d r e n , the S t a t e had the 

r i g h t t o i n t e r v e n e p u r s u a n t t o Rule 2 4 ( a ) ( 2 ) . The c o u r t then 

s t a t e d : 

" T h i s c o u r t has p r e v i o u s l y s t a t e d i n a d i v o r c e 
case i n which c h i l d s u p p o r t was an i s s u e t h a t 
[ t ] h e r e appears no element f o r an i n t e r v e n t i o n of 

r i g h t [by D.P.S.] under Rule 2 4 ( a ) . ' S t a t e v. 
L i t t l e , 389 So. 2d 944, 946 ( A l a . C i v . App. 1980). 
T h i s statement i s d i c t a , however, as no motion t o 
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i n t e r v e n e was f i l e d i n L i t t l e . Moreover, i n making 
t h i s statement, t h i s c o u r t d i d not i n t e n d t h a t 
[D.P.S.] may never have a r i g h t t o i n t e r v e n e under 
Rule 24(a) i n a s u i t t o e n f o r c e or c o l l e c t c h i l d 
s u p p o r t payments. I t c l e a r l y has such a r i g h t t o 
i n t e r v e n e i n the p r e s e n t c a s e." 

S t a t e ex r e l . W i l s o n v. W i l s o n , 475 So. 2d a t 197. See a l s o 

S t a t e ex r e l . Tenner v. Tenner, sup r a . 

The cases d i s c u s s i n g DHR's r i g h t t o i n t e r v e n e i n a c h i l d -

s u p p o r t a c t i o n i n v o l v e v a r i o u s p r o v i s i o n s of the C h i l d Support 

A c t of 1979 ("the CSA"), § 38-10-1 e t seq., A l a . Code 1975. 

In each of the cases d i s c u s s e d above, the r e c i p i e n t p a r e n t had 

a s s i g n e d her r i g h t s t o c o l l e c t c h i l d s u p p o r t t o DHR i n 

exchange f o r f i n a n c i a l a s s i s t a n c e from DHR. The f a t h e r does 

not, i n h i s b r i e f s u b m i t t e d t o t h i s c o u r t , e x p l i c i t l y contend 

t h a t DHR c o u l d not i n t e r v e n e under Rule 2 4 ( a ) ( 2 ) . However, 

the f a t h e r does b r i e f l y a l l e g e t h a t DHR does not have a d i r e c t 

or s u b s t a n t i a l i n t e r e s t i n the a c t i o n because, he says, the 

r e c o r d does not i n d i c a t e t h a t DHR has p a i d f i n a n c i a l 

a s s i s t a n c e t o the mother. The f a t h e r contends t h a t i n the 

absence of e v i d e n c e i n d i c a t i n g t h a t DHR has p a i d f i n a n c i a l 

b e n e f i t s t o the mother, DHR does not have the r i g h t under the 

CSA t o i n t e r v e n e i n the a c t i o n . We d i s a g r e e . 

S e c t i o n 38-10-7(a) of the CSA e x p l a i n s when DHR may t a k e 
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a c t i o n t o e n f o r c e a p a r e n t ' s c h i l d - s u p p o r t o b l i g a t i o n : 

"(a) Whenever anyone owing the o b l i g a t i o n of 
supp o r t has f a i l e d t o p r o v i d e s u p p o r t , and 
a p p l i c a t i o n i s made t o [DHR] f o r sup p o r t s e r v i c e s as 
may be p r o v i d e d p u r s u a n t t o the req u i r e m e n t s of 
T i t l e IV-D or f o r a i d , [DHR] , and i n c l u d i n g the 
d i s t r i c t a t t o r n e y when p r o v i d i n g s e r v i c e s f o r [DHR], 
may take a p p r o p r i a t e a c t i o n under t h i s a r t i c l e , or  
any o t h e r a p p r o p r i a t e s t a t e and f e d e r a l s t a t u t e s , [ 7 ] 

t o a s s u r e t h a t the r e s p o n s i b l e p e r s o n or persons 
owing the o b l i g a t i o n of sup p o r t p r o v i d e s u p p o r t , 
i n c l u d i n g , but not l i m i t e d t o , c i v i l or c r i m i n a l 
a c t i o n s t o determine parentage or t o e s t a b l i s h , 
modify, or e n f o r c e s u p p o r t o b l i g a t i o n s . A l l a c t i o n s 
t o determine parentage or t o e s t a b l i s h , modify, or 
e n f o r c e s u p p o r t o b l i g a t i o n s may be brought i n e i t h e r 
the j u v e n i l e c o u r t or d i s t r i c t c o u r t or the c i r c u i t 
c o u r t or a p p r o p r i a t e f e d e r a l c o u r t , and a l l 
p r e s e n t l y e x i s t i n g s t a t u t e s are hereby amended t o 
p r o v i d e t h a t the j u v e n i l e c o u r t s and d i s t r i c t c o u r t s 
and the c i r c u i t c o u r t s s h a l l have the c o n c u r r e n t 
j u r i s d i c t i o n of a c t i o n s i n v o l v i n g p a r e n t a g e , 
d e s e r t i o n , nonsupport, or s u p p o r t . " 

(Emphasis added.) 

Thus, § 38-10-7(a) p r o v i d e s t h a t DHR may take a c t i o n t o 

e n f o r c e a p a r e n t ' s c h i l d - s u p p o r t o b l i g a t i o n when a r e c i p i e n t 

p a r e n t asks i t f o r support s e r v i c e s or when the r e c i p i e n t 

p a r e n t asks f o r f i n a n c i a l a i d . In t h i s case, i t i s u n d i s p u t e d 

t h a t the f a t h e r has not c o m p l i e d w i t h p r i o r s u pport o r d e r s and 

7We r e j e c t the f a t h e r ' s argument t h a t the CSA l i m i t s DHR 
to i n i t i a t i n g a c t i o n s i n i t s own name r a t h e r than a l l o w i n g i t 
t o i n t e r v e n e or take o t h e r a c t i o n as n e c e s s a r y t o ensure the 
c o l l e c t i o n o f c h i l d s u p p o r t from p a r e n t s . 
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has p a i d no c h i l d s u p p o r t , d e s p i t e b e i n g r e q u i r e d t o do so by 

the November 18, 2010, pendente l i t e c h i l d - s u p p o r t o r d e r . 

A c c o r d i n g t o the a l l e g a t i o n s of the f a t h e r and the a t t o r n e y 

f o r DHR, the mother r e q u e s t e d c h i l d - s u p p o r t - e n f o r c e m e n t 

s e r v i c e s from DHR. 

Th i s c o u r t quoted w i t h a p p r o v a l the f o l l o w i n g e x p l a n a t i o n 

of the manner i n which DHR may a s s i s t a p a r e n t i n e n f o r c i n g a 

c h i l d - s u p p o r t o b l i g a t i o n or i n o b t a i n i n g c h i l d s u p p o r t : 

T i t l e IV-D of the S o c i a l S e c u r i t y A c t , 42 
U.S.C. §§ 651, e t seq., p r o v i d e s f o r s t a t e p l a n s f o r 
c h i l d s u p p o r t and s e t s f o r t h the re q u i r e m e n t s of the 
s t a t e p l a n . The Alabama C h i l d Support A c t of 1979, 
§§ 38-10-1, e t seq., Code of Alabama 1975, was 
en a c t e d p u r s u a n t t o the f e d e r a l s t a t u t e , and the 
Department of Human Resources was d e s i g n a t e d t o 
ope r a t e c h i l d s u p p o r t programs as may be r e q u i r e d 
under the p r o v i s i o n s o f T i t l e IV-D. 

[T]he Alabama l e g i s l a t u r e has e x p l i c i t l y 
adopted and i n c o r p o r a t e d the req u i r e m e n t s o f the 
S o c i a l S e c u r i t y A c t i n t o the C h i l d Support A c t of 
1979. § 3 8 - 1 0 - 2 ( a ) ( 8 ) , Code of Alabama, 1975. 

"'Both the f e d e r a l and s t a t e a c t s [ p r o v i d e ] f o r 
au t o m a t i c assignment of support r i g h t s t o the s t a t e 
where an i n d i v i d u a l r e c e i v e s A i d t o Dependent 
C h i l d r e n (ADC) or A i d t o F a m i l i e s w i t h Dependent 
C h i l d r e n (AFDC). 42 U.S.C. § 6 0 2 ( a ) ( 2 6 ) ; 45 C.F.R. 
§ 232.11-12; § 38-10-6, Code of Alabama 1975. 

"'The S o c i a l S e c u r i t y A c t a l s o r e q u i r e s t h a t 
s t a t e p l a n s s h a l l p r o v i d e t h a t " c h i l d s u p p o r t 
c o l l e c t i o n or p a t e r n i t y d e t e r m i n a t i o n s e r v i c e s 
e s t a b l i s h e d under the p l a n s h a l l be made a v a i l a b l e 
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t o any i n d i v i d u a l not o t h e r w i s e e l i g i b l e f o r such 
s e r v i c e s upon a p p l i c a t i o n f i l e d by such i n d i v i d u a l 
w i t h the s t a t e , i n c l u d i n g s u p p o r t c o l l e c t i o n 
s e r v i c e s f o r the spouse (or former spouse) w i t h whom 
the absent p a r e n t ' s c h i l d i s l i v i n g ... " 42 U.S.C. 
§ 654(6); C.F.R. § 302.33. As p a r t of the 
a p p l i c a t i o n f o r non-ADC s e r v i c e s , the s t a t e IV-D 
agency (DHR) "may take an assignment of su p p o r t 
r i g h t s from an i n d i v i d u a l " , 45 C.F.R. § 302.33(e), 
a l t h o u g h the assignment i s not a c o n d i t i o n of  
e l i g i b i l i t y of s e r v i c e s , and, the s t a t e , as of 
October 1, 1985, "may have i n e f f e c t and use 
proce d u r e s f o r the payment of sup p o r t through the 
s t a t e IV-D agency (DHR) or e n t i t y d e s i g n a t e d by the 
s t a t e t o a d m i n i s t e r the s t a t e s ' w i t h h o l d i n g system 
(DHR) (§ 38-10-3(b), Code of Alabama 1975) upon the 
r e q u e s t of e i t h e r p a r e n t , r e g a r d l e s s o f whether or 
not a r r e a r a g e s e x i s t or w i t h h o l d i n g p r o c e d u r e s have 
been i n s t i t u t e d . " 45 C.F.R. § 302.57(a). 

" ' A c c o r d i n g l y , an assignment o f support r i g h t s 
i n non-ADC cases i s p e r m i s s i b l e under T i t l e IV-D, 
whether or not a r r e a r a g e s e x i s t , upon a p p l i c a t i o n t o 
the s t a t e IV-D agency (DHR) by e i t h e r p a r e n t , and 
the same r i g h t i s i m p l i c i t l y i f not e x p l i c i t l y 
i n c o r p o r a t e d i n t o the s t a t e a c t , p u r s u a n t t o § 
38-10-3(a) and (b), Code of Alabama, 1975, and t h a t 
the Department of Human Resources i s the p r o p e r 
c o l l e c t i o n agent when t h e r e has been an assignment 
of r i g h t s or; a p p l i c a t i o n f o r T i t l e IV-D s e r v i c e s . 
§ 38-10-3(b), Code of Alabama 1975, 45 C.F.R. § 
302.57(a).'" 

B l a c k s t o n v. S t a t e ex r e l . B l a c k s t o n , 585 So. 2d 58, 58-59 

( A l a . C i v . App. 1991) ( q u o t i n g t r i a l c o u r t ' s order) (emphasis, 

except on " s h a l l , " added). 

Under § 38-10-7, t h e r e i s no requirement t h a t the 

r e c i p i e n t p a r e n t be r e c e i v i n g f i n a n c i a l a i d from DHR i n o r d e r 
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t o a v a i l h e r s e l f or h i m s e l f o f t h a t agency's a s s i s t a n c e i n 

e n f o r c i n g the c h i l d - s u p p o r t o b l i g a t i o n of the o t h e r p a r e n t . 

The t r i a l c o u r t has d i s c r e t i o n i n g r a n t i n g a motion t o 

i n t e r v e n e under Rule 2 4 ( a ) . B l a c k W a r r i o r R i v e r K e e p e r , I n c .  

v. E a s t Walker Cnty. Sewer Auth., 979 So. 2d 69 ( A l a . C i v . 

App. 2007) ( s e t t i n g f o r t h f a c t o r s the t r i a l c o u r t may c o n s i d e r 

i n d e t e r m i n i n g whether a p a r t y may i n t e r v e n e under Rule 

2 4 ( a ) ) . 8 A c c o r d i n g l y , we cannot say t h a t the f a t h e r has 

demonstrated t h a t the CSA d i d not p r o v i d e DHR the r i g h t t o 

i n t e r v e n e i n the a c t i o n i n o r d e r t o a s s i s t the mother i n 

e n f o r c i n g the c h i l d ' s fundamental r i g h t t o b a s i c c h i l d s u p p o r t 

from the f a t h e r or t h a t the t r i a l c o u r t e r r e d i n a l l o w i n g DHR 

t o i n t e r v e n e i n the a c t i o n . 

The f a t h e r a l s o b r i e f l y a s s e r t s a due-process argument 

c o n c e r n i n g h i s p o s i t i o n t h a t DHR s h o u l d not be a l l o w e d t o 

i n t e r v e n e as a p a r t y t o the a c t i o n . The f a t h e r d i d not r a i s e 

t h a t due-process argument b e f o r e the t r i a l c o u r t , and he may 

not a s s e r t t h a t argument f o r the f i r s t time on a p p e a l . Davis  

v. J.F. Drake S t a t e Tech. C o l l . , 854 So. 2d 1151, 1157 ( A l a . 

8The f a t h e r has f a i l e d t o a s s e r t any argument p e r t a i n i n g 
t o those f a c t o r s i n h i s b r i e f s u b m i t t e d t o t h i s c o u r t , and, 
t h e r e f o r e , such arguments are waived. Ex p a r t e R i l e y , 464 So. 
2d 92, 94 ( A l a . 1985). 
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C i v . App. 2002). 

The f a t h e r next argues t h a t the t r i a l c o u r t e r r e d i n 

d e t e r m i n i n g h i s c h i l d - s u p p o r t o b l i g a t i o n and a r r e a r a g e and, 

a c c o r d i n g l y , v i o l a t e d h i s due-process r i g h t s . The f a t h e r ' s 

due-process argument as t o t h i s i s s u e i s p r e m i s e d l a r g e l y on 

h i s c o n t i n u e d arguments p e r t a i n i n g t o v i s i t a t i o n and c u s t o d y 

of the c h i l d and the t r i a l c o u r t ' s r e f u s a l t o c o n s i d e r those 

i s s u e s a t the J u l y 9, 2012, h e a r i n g . The f a t h e r has withdrawn 

h i s c l a i m s p e r t a i n i n g t o those i s s u e s t h a t were a s s e r t e d as 

p a r t of t h i s a c t i o n t h a t has been pending s i n c e 2006. 

T h e r e f o r e , any e r r o r the t r i a l c o u r t might a r g u a b l y have made 

i n l i m i t i n g the i s s u e s a d d r e s s e d d u r i n g the J u l y 9, 2012, 

h e a r i n g were h a r m l e s s . Rule 45, A l a . R. App. P. 

A g r e a t p o r t i o n o f the f a t h e r ' s arguments on the i s s u e o f 

c h i l d s u pport i s d e d i c a t e d t o h i s c o n t e n t i o n t h a t the t r i a l 

c o u r t demonstrated b i a s a g a i n s t him. On a p p e a l , the f a t h e r 

accuses the t r i a l c o u r t of h a v i n g ex p a r t e communications w i t h 

c o u n s e l f o r DHR or the mother. The f a t h e r a l l e g e s t h a t the 

t r i a l c o u r t "had t o have ex p a r t e communications" p e r t a i n i n g 

t o the c a l c u l a t i o n of h i s c h i l d - s u p p o r t o b l i g a t i o n and 

a r r e a r a g e . The f a t h e r o f f e r s no e v i d e n c e , j u s t h i s own 
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s p e c u l a t i o n , i n su p p o r t o f t h a t a l l e g a t i o n . The f a t h e r a l s o 

a l l e g e s t h a t the t r i a l judge was b i a s e d a g a i n s t him, c i t i n g 

numerous r u l i n g s or comments made by the t r i a l judge d u r i n g 

e a r l i e r h e a r i n g s i n t h i s m a t t er as su p p o r t f o r h i s a l l e g a t i o n s 

of b i a s . 

The f a t h e r r e f e r s t h i s c o u r t t o h i s J u l y 16, 2012, motion 

t o r e c u s e , and he argues t h a t the t r i a l judge s h o u l d have 

r e c u s e d h i m s e l f on the bases argued i n h i s a p p e l l a t e b r i e f 

s u b m i t t e d i n t h i s a p p e a l . We note t h a t , on August 7, 2012, 

the t r i a l judge who i n i t i a l l y p r e s i d e d over t h i s a c t i o n on 

remand from Davis I I and a f t e r the i s s u a n c e of our o p i n i o n i n 

Ex p a r t e Davis d i d re c u s e h i m s e l f . The f a t h e r ' s arguments 

appear t o be t h a t the t r i a l judge s h o u l d have r e c u s e d h i m s e l f 

b e f o r e e n t e r i n g the August 3, 2012, o r d e r . 

However, the f a t h e r ' s J u l y 16, 2012, motion t o r e c u s e , 

f i l e d one week a f t e r the J u l y 9, 2012, ore tenus h e a r i n g , does 

not mention the bases f o r r e c u s a l the f a t h e r now a s s e r t s i n 

h i s b r i e f t o t h i s c o u r t . The arguments i n t h a t J u l y 16, 2012, 

motion p e r t a i n s o l e l y t o the f a t h e r ' s a l l e g a t i o n t h a t the 

t r i a l judge had a c o n f l i c t of i n t e r e s t and was p r o b a b l y b i a s e d 

because the f a t h e r had i n i t i a t e d an a c t i o n a g a i n s t the t r i a l 
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judge and o t h e r s i n f e d e r a l c o u r t . The f a t h e r f a i l s t o 

mention i n h i s motion t o recuse the adverse r u l i n g s made 

e i t h e r d u r i n g or b e f o r e the J u l y 9, 2012, h e a r i n g t h a t he now 

contends demonstrate b i a s on the p a r t of the t r i a l judge, and 

he d i d not a l l e g e i n t h a t motion h i s a l l e g a t i o n t h a t t h e r e had 

been ex p a r t e communications between the t r i a l c o u r t and 

a t t o r n e y s r e p r e s e n t i n g the mother's i n t e r e s t s . Thus, the 

arguments the f a t h e r a s s e r t s i n h i s b r i e f t o t h i s c o u r t are 

i m p e r m i s s i b l y r a i s e d f o r the f i r s t time on a p p e a l . Davis v.  

J.F. Drake S t a t e Tech. C o l l . , s u p r a ; see a l s o Andrews v.  

M e r r i t t O i l Co., 612 So. 2d 409, 410 ( A l a . 1992) ("This Court 

cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time on a p p e a l ; 

r a t h e r , our r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments 

c o n s i d e r e d by the t r i a l c o u r t . " ) . 

The f a t h e r b r i e f l y mentions i n h i s a p p e l l a t e b r i e f t h a t 

the t r i a l c o u r t e n t e r e d i t s August 3, 2012, o r d e r on the 

m e r i t s of the c h i l d - s u p p o r t d i s p u t e on the same date the 

f a t h e r a l l e g e s the t r i a l judge r e c e i v e d s e r v i c e of p r o c e s s o f 

the f e d e r a l a c t i o n i n i t i a t e d a g a i n s t him and o t h e r s by the 

f a t h e r . There i s no evi d e n c e i n the r e c o r d on ap p e a l as t o 

when the t r i a l judge r e c e i v e d n o t i c e of the a c t i o n or as t o 
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whether r e c e i p t of the n o t i c e o c c u r r e d b e f o r e the e n t r y of the 

August 3, 2012, judgment. Even assuming, as the f a t h e r 

a l l e g e s i n h i s b r i e f t o t h i s c o u r t , t h a t the t r i a l judge was 

s e r v e d w i t h n o t i c e of the f a t h e r ' s f e d e r a l a c t i o n a g a i n s t him 

and o t h e r s on the same date the t r i a l c o u r t e n t e r e d the August 

3, 2012, o r d e r , t h e r e i s no i n d i c a t i o n t h a t t h a t s e r v i c e was 

a c c o m p l i s h e d b e f o r e the c o m p l e t i o n or e n t r y o f t h a t o r d e r or 

t h a t i t i n any way a f f e c t e d the t r i a l c o u r t ' s c o n s i d e r a t i o n o f 

the c h i l d - s u p p o r t i s s u e . A mere a c c u s a t i o n o f the p o s s i b i l i t y 

of b i a s i s not s u f f i c i e n t t o w a r r a n t the r e c u s a l of the t r i a l 

judge. Tatum v. C a r r e l l , 897 So. 2d 313, 325 ( A l a . C i v . App. 

2004). The f a t h e r has f a i l e d t o demonstrate e r r o r w i t h r e g a r d 

t o these arguments. 

The f a t h e r next c h a l l e n g e s the d e t e r m i n a t i o n of h i s 

c h i l d - s u p p o r t o b l i g a t i o n . In Davis I I , s u p r a , t h i s c o u r t 

e x p l a i n e d t h a t , i n e n t e r i n g i t s September 1, 2006, judgment on 

the i s s u e of c h i l d s u p p o r t , 

" [ t ] h e t r i a l c o u r t a t t a c h e d a Form CS-42 C h i l d -
Support G u i d e l i n e s statement, see Rule 32, A l a . R. 
Jud. Admin., t o i t s September 1, 2006, judgment. 
Based on the p a r t i e s ' incomes, the t r i a l c o u r t 
d e t e rmined the b a s i c c h i l d - s u p p o r t o b l i g a t i o n t o be 
$540. The t r i a l c o u r t then added c h i l d - c a r e c o s t s 
of $364, r e s u l t i n g i n a $904 t o t a l c h i l d - s u p p o r t 
o b l i g a t i o n . The f a t h e r ' s p e r centage share of the 
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p a r t i e s ' income i s 48.13%, and the mother's 
percentage share i s 51.87%. T h e r e f o r e , the mother's 
share of the $904 t o t a l c h i l d - s u p p o r t o b l i g a t i o n i s 
$469, and the f a t h e r ' s share i s $435. I t appears 
t h a t the t r i a l c o u r t i n a d v e r t e n t l y o r d e r e d the 
f a t h e r t o pay the amount of c h i l d s u p p o r t t h a t , 
a c c o r d i n g t o i t s c a l c u l a t i o n s , the mother would have 
been o b l i g a t e d t o pay had the f a t h e r been awarded 
p r i m a r y p h y s i c a l c u s t o d y o f the c h i l d . Thus, we 
conclude t h a t the t r i a l c o u r t ' s award o f c h i l d 
s u p p o r t i s i n e r r o r . " 

D a v i s I I , 47 So. 3d a t 817. T h i s c o u r t then noted t h a t , 

a l t h o u g h the t r i a l c o u r t had o r d e r e d the mother t o p r o v i d e 

h e a l t h i n s u r a n c e f o r the c h i l d , the t r i a l c o u r t had f a i l e d t o 

i n c l u d e the c o s t o f t h a t h e a l t h i n s u r a n c e i n i t s c h i l d - s u p p o r t 

d e t e r m i n a t i o n . A c c o r d i n g l y , t h i s c o u r t r e v e r s e d the judgment 

and remanded the case f o r the t r i a l c o u r t " t o r e c a l c u l a t e the 

f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n i n accordance w i t h Rule 32 

and t h i s o p i n i o n . " Davis I I , 47 So. 3d a t 817. 

The o p i n i o n i n Davis I I was r e l e a s e d on A p r i l 2, 2010, 

and t h i s c o u r t ' s c e r t i f i c a t e of judgment i s s u e d A p r i l 21, 

2010. However, the t r i a l c o u r t d i d not i m m e d i a t e l y r u l e on 

the pending c h i l d - s u p p o r t i s s u e . R a t h e r , on November 18, 

2010, the t r i a l c o u r t e n t e r e d a pendente l i t e o r d e r complying 

i n p a r t w i t h t h i s c o u r t ' s a p p e l l a t e mandate t h a t i t c o r r e c t 

t h a t p a r t of i t s e a r l i e r , September 1, 2006, judgment t o 
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r e f l e c t t h a t the f a t h e r was t o pay the p r o p e r p o r t i o n o f the 

c h i l d - s u p p o r t amount r e f l e c t e d on the c h i l d - s u p p o r t forms 

i n c o r p o r a t e d i n t o the September 1, 2006, judgment--i.e., $435 

per month i n c h i l d s u p p o r t . However, i n t h a t November 18, 

2010, o r d e r , the t r i a l c o u r t d i d not r e c a l c u l a t e c h i l d s u p p o r t 

t o i n c l u d e the c o s t of p r o v i d i n g h e a l t h i n s u r a n c e f o r the 

c h i l d ; r a t h e r , i t s e t the m a t ter f o r a f u r t h e r h e a r i n g 

r e g a r d i n g the c o s t of h e a l t h i n s u r a n c e . The t r i a l c o u r t a l s o 

e s t a b l i s h e d the f a t h e r ' s then c u r r e n t c h i l d - s u p p o r t a r r e a r a g e , 

d a t i n g back t o the September 1, 2006, judgment, based on i t s 

d e t e r m i n a t i o n t h a t the f a t h e r ' s pendente l i t e c h i l d - s u p p o r t 

o b l i g a t i o n was $435 per month. F o l l o w i n g the e n t r y o f the 

November 18, 2010, o r d e r , the a c t i o n was l a r g e l y s t a y e d 

pending the r e s o l u t i o n of the f a t h e r ' s r e q u e s t s f o r a p p e l l a t e 

r e v i e w t o v a r i o u s c o u r t s . 

D u r i n g the J u l y 9, 2012, h e a r i n g , the t r i a l c o u r t 

r e c e i v e d e v i d e n c e c o n c e r n i n g the p a r t i e s ' then c u r r e n t 

incomes, the c o s t of h e a l t h - i n s u r a n c e coverage, and the c o s t 

of c h i l d c a r e a t t h a t t i m e . The t r i a l c o u r t a l s o r e c e i v e d 

e v i d e n c e from DHR c o n c e r n i n g the amount of the f a t h e r ' s c h i l d -

s u p p o r t a r r e a r a g e . In a s s e r t i n g a c h i l d - s u p p o r t a r r e a r a g e , 
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DHR agreed t o c a l c u l a t e the f a t h e r ' s c h i l d - s u p p o r t a r r e a r a g e 

based on a c h i l d - s u p p o r t amount of $435 per month, a l t h o u g h 

DHR b e l i e v e d t h a t the f a t h e r ' s monthly c h i l d s u p p o r t s h o u l d be 

h i g h e r based on i n c l u s i o n of the c o s t of h e a l t h - i n s u r a n c e 

coverage f o r the c h i l d . See Davis I I . 

At the J u l y 9, 2012, h e a r i n g , the mother t e s t i f i e d t h a t 

the f a t h e r had p a i d no c h i l d s u p p o r t s i n c e the e n t r y of the 

September 1, 2006, judgment. The f a t h e r s t a t e d , however, t h a t 

he had p a i d c h i l d s u p p o r t from September 200 6 through May 

2008. I t i s u n d i s p u t e d t h a t the f a t h e r has not c o n t r i b u t e d 

any c h i l d s u p p o r t f o r the c h i l d s i n c e a t l e a s t May 2008. The 

mother p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t her s i s t e r and her 

mother a s s i s t her f i n a n c i a l l y i n p r o v i d i n g f o r the c h i l d ' s 

b a s i c s u p p o r t needs. T i n a Smith, the mother's s i s t e r , 

t e s t i f i e d t h a t she has c o n s i s t e n t l y p r o v i d e d the mother 

a p p r o x i m a t e l y $500 per month i n f i n a n c i a l a s s i s t a n c e because 

the f a t h e r has f a i l e d t o pay monthly c h i l d s u p p o r t ; Smith a l s o 

a l l e g e d t h a t the f a t h e r had once t o l d her t h a t he would never 

pay the mother c h i l d s u p p o r t . 

The f a t h e r p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t he has 

p r o v i d e d some c l o t h e s f o r the c h i l d , t h a t he has p a i d f o r a 
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summer camp t h a t the c h i l d has a t t e n d e d , and t h a t he pays f o r 

the c h i l d ' s s c h o o l l u n c h e s . The f a t h e r a l s o t e s t i f i e d t h a t he 

i s c o n t r i b u t i n g t o the payment f o r the c h i l d ' s b r a c e s ; we note 

t h a t the September 1, 2006, judgment addressed the p a r t i e s ' 

s h a r i n g of the c o s t of b r a c e s i n a p r o v i s i o n s e p a r a t e from 

t h a t a d d r e s s i n g the b a s i c c h i l d - s u p p o r t d e t e r m i n a t i o n . See 

Comment, Rule 32, A l a . R. Jud. Admin. ("In a d d i t i o n t o the 

recommended c h i l d s u p p o r t o b l i g a t i o n , the c o u r t may make 

a d d i t i o n a l awards f o r e x t r a o r d i n a r y m e d i c a l , d e n t a l , and 

e d u c a t i o n a l expenses i f the c o u r t f i n d s such awards t o be i n 

the c h i l d ' s b e s t i n t e r e s t or i f the p a r e n t s have agreed t o 

such awards."). 

On a p p e a l , the f a t h e r has taken i s s u e w i t h some of the 

evid e n c e s u b m i t t e d t o the t r i a l c o u r t d u r i n g the J u l y 9, 2012, 

h e a r i n g c o n c e r n i n g the c u r r e n t c o s t o f c h i l d care and the 

p a r t i e s ' incomes. He contends t h a t the t r i a l c o u r t e r r e d i n 

p u r p o r t e d l y r e l y i n g on c e r t a i n e v i d e n c e i n d e t e r m i n i n g c h i l d 

s u p p o r t i n i t s August 3, 2012, judgment. The f a t h e r then 

p o i n t s out i n h i s b r i e f on appea l t h a t the t r i a l c o u r t , i n 

d e t e r m i n i n g c h i l d s u p p o r t i n i t s August 3, 2012, judgment, 

based i t s d e t e r m i n a t i o n on the c h i l d - s u p p o r t g u i d e l i n e s t h a t 
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became e f f e c t i v e on January 1, 2009, and, i n d o i n g so, 

u t i l i z e d the p a r t i e s ' 2011 or 2012 income l e v e l s and c h i l d -

r e l a t e d c o s t s . We h o l d t h a t , i n so d o i n g , the t r i a l c o u r t 

e r r e d . 

In Davis I I , t h i s c o u r t o r d e r e d t h a t the c h i l d - s u p p o r t 

o b l i g a t i o n s e t f o r t h i n the September 1, 2006, judgment be 

r e c a l c u l a t e d i n compliance w i t h t h a t o p i n i o n . S p e c i f i c a l l y , 

the t r i a l c o u r t was t o c o r r e c t i t s m i s t a k e o f o r d e r i n g the 

f a t h e r t o pay the amount of c h i l d s u p p o r t t h a t s h o u l d have 

been a t t r i b u t e d t o the mother. In a d d i t i o n , the t r i a l c o u r t 

was t o r e c a l c u l a t e the c h i l d - s u p p o r t d e t e r m i n a t i o n t o i n c l u d e 

the c o s t o f h e a l t h - i n s u r a n c e coverage i n t h a t c a l c u l a t i o n . 

The mother had p r e s e n t e d u n d i s p u t e d e v i d e n c e a t the 

August 28, 2006, h e a r i n g upon which the September 1, 2006, 

judgment was based t h a t the c o s t of h e a l t h - i n s u r a n c e coverage 

was $33.95 per week, or $147.12 per month. 9 Thus, when t h a t 

c o s t of p r o v i d i n g h e a l t h i n s u r a n c e f o r the c h i l d i s added t o 

the p a r t i e s ' 2006 combined c h i l d - s u p p o r t o b l i g a t i o n p u r s u a n t 

t o Rule 32, A l a . R. Jud. Admin., the p a r t i e s ' combined s u p p o r t 

9$33.95 x 52 weeks per year, d i v i d e d by 12 months per 
year, r e s u l t s i n a monthly h e a l t h - i n s u r a n c e - c o v e r a g e c o s t of 
$147.12. 
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o b l i g a t i o n i n c r e a s e s t o $1,051. See Davis I I , 47 So. 3d a t 

817 ( n o t i n g t h a t , w i t h o u t c o n s i d e r i n g the c o s t o f h e a l t h -

i n s u r a n c e coverage, the p a r t i e s ' t o t a l combined c h i l d - s u p p o r t 

o b l i g a t i o n under the September 1, 2006, judgment was $904); 

see a l s o F u l l e r v. F u l l e r , 93 So. 3d 961, 968-70 ( A l a . C i v . 

App. 2012) ( d i s c u s s i n g the i n c l u s i o n o f the c o s t of h e a l t h -

i n s u r a n c e coverage i n a c h i l d - s u p p o r t d e t e r m i n a t i o n ) . The 

c h i l d - s u p p o r t forms i n c o r p o r a t e d i n t o the September 1, 2006, 

judgment i n d i c a t e t h a t , g i v e n the p a r t i e s ' incomes, the f a t h e r 

i s r e s p o n s i b l e f o r 48.13% of the c h i l d ' s t o t a l b a s i c s u p p o r t 

needs. Davis I I , 47 So. 3d a t 817. 

The t r i a l c o u r t has not y e t e n t e r e d a judgment 

e s t a b l i s h i n g the f a t h e r ' s c o r r e c t c h i l d - s u p p o r t o b l i g a t i o n 

under the 2006 judgment i n compliance w i t h the i n s t r u c t i o n s on 

remand s e t f o r t h i n Davis I I , s u p r a . 

"'The i s s u e s d e c i d e d by an a p p e l l a t e c o u r t become 
the law of the case on remand t o the t r i a l c o u r t , 
and the t r i a l c o u r t i s not f r e e t o r e c o n s i d e r those 
i s s u e s . ' Ex p a r t e S.T.S., 806 So. 2d 336, 341 ( A l a . 
2001) ( c i t i n g Murphree v. Murphree, 600 So. 2d 301 
( A l a . C i v . App. 1992)). Moreover, on remand, '"the 
t r i a l c o u r t ' s duty i s t o comply w i t h the a p p e l l a t e 
mandate ' a c c o r d i n g t o i t s t r u e i n t e n t and meaning, 
as d etermined by the d i r e c t i o n s g i v e n by the  
r e v i e w i n g c o u r t E x p a r t e Jones, 774 So. 2d 607, 
608 ( A l a . C i v . App. 2000) ( q u o t i n g Walker v.  
C a r o l i n a M i l l s Lumber Co., 441 So. 2d 980, 982 ( A l a . 
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C i v . App. 1983), q u o t i n g i n t u r n Ex p a r t e Alabama  
Power Co., 431 So. 2d 151, 155 ( A l a . 19 8 3 ) ) . " 

Brown v. Brown, 20 So. 3d 139, 141 ( A l a . C i v . App. 2009). 

T h i s m a t ter has been pending f o r more than s i x y e a r s . We 

r e c o g n i z e the f a t h e r ' s r i g h t t o l i t i g a t e and d i s p u t e the l e g a l 

r u l i n g s of the c o u r t s of t h i s s t a t e . However, d u r i n g the 

years t h i s m a t t e r has been pending, the f a t h e r has c o n t r i b u t e d 

l i t t l e , i f any, c h i l d s u p p o r t f o r the c h i l d ' s b a s i c s u p p o r t 

needs. 

A c h i l d has a fundamental r i g h t of su p p o r t from h i s or  

her p a r e n t s . S t a t e ex r e l . S h e l l h o u s e v. B e n t l e y , 666 So. 2d 

517, 518 ( A l a . C i v . App. 1995). The c h i l d - s u p p o r t g u i d e l i n e s 

are d e s i g n e d t o address the b a s i c s u p p o r t needs o f the c h i l d . 

See C a s w e l l v. C a s w e l l , 101 So. 3d 769, 774 ( A l a . C i v . App. 

2012); see a l s o Comment, Rule 32, A l a . R. Jud. Admin. 

( e x p l a i n i n g t h a t the c h i l d - s u p p o r t g u i d e l i n e s are d e s i g n e d t o 

p r e v e n t the c h i l d from b e i n g p e n a l i z e d by the d i s s o l u t i o n of 

the m a r r i a g e and t o ensure t h a t the c h i l d r e c e i v e s the same 

l e v e l of s u p p o r t as i f the f a m i l y had remained i n t a c t ) . 

The f a t h e r argued b e f o r e the t r i a l c o u r t , and he i n s i s t s 

t o t h i s c o u r t , t h a t the c h i l d ' s f i n a n c i a l needs are b e i n g met. 

The f a t h e r i s c o r r e c t t h a t the mother, w i t h the a s s i s t a n c e of 
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her s i s t e r and mother, has p r o v i d e d f o r a l l the c h i l d ' s b a s i c 

n e c e s s i t i e s , i n c l u d i n g food, s h e l t e r , and the m a j o r i t y of her 

c l o t h e s and o t h e r e s s e n t i a l s , t h a t are a p a r t of the c h i l d ' s 

fundamental r i g h t of s u p p o r t from bo t h of her p a r e n t s . See  

S t a t e ex r e l . S h e l l h o u s e v. B e n t l e y , s u p r a . 1 0 The f a t h e r 

argues t h a t "the c h i l d i s i n v o l v e d i n e x t r a o r d i n a r y a c t i v i t i e s 

t h a t the f a t h e r pays f o r , s c h o o l l u n c h e s , b r a c e s ... , e t c . , 

which i s above the o r d i n a r y and n e c e s s a r y needs of the c h i l d . " 

We r e c o g n i z e t h a t , i n a d d i t i o n t o p r o v i d i n g b a s i c h o u s i n g , 

food, and c l o t h i n g , most p a r e n t s want and t r y t o p r o v i d e t h e i r 

c h i l d r e n w i t h n o n e s s e n t i a l b e n e f i t s and e x p e r i e n c e s , such as 

e x t r a c u r r i c u l a r a c t i v i t i e s , summer camps, and b r a c e s . T h i s 

1 0 I n h i s b r i e f on a p p e a l , the f a t h e r argues t h a t the 
mother m i s r e p r e s e n t e d her income by f a i l i n g t o i n c l u d e i n her 
statement of income the amounts her s i s t e r and mother have 
g i v e n her; he c l a i m s those amounts are " g i f t s " t o be i n c l u d e d 
i n the d e t e r m i n a t i o n of a p a r e n t ' s g r o s s income under the Rule 
32, A l a . R. Jud. Admin., c h i l d - s u p p o r t g u i d e l i n e s . We note 
t h a t the u n d i s p u t e d t e s t i m o n y of T i n a Smith, the mother's 
s i s t e r , was t h a t she had a s s i s t e d the mother because the 
f a t h e r had f a i l e d t o pay c h i l d s u p p o r t . We make no 
d e t e r m i n a t i o n i n t h i s a p p e a l as t o whether the amounts 
c o n t r i b u t e d t o a c u s t o d i a l p a r e n t by o t h e r s t o o f f s e t 
f i n a n c i a l needs c r e a t e d when the n o n c u s t o d i a l p a r e n t f a i l s t o 
pay c h i l d s u p p o r t s h o u l d be i n c l u d e d i n a p a r e n t ' s g r o s s 
income or as t o whether those amounts s h o u l d be i n c l u d e d i n 
the d e t e r m i n a t i o n of the gro s s income of the n o n c u s t o d i a l 
p a r e n t as amounts p a i d on b e h a l f o f t h a t p a r e n t or g i f t e d t o 
t h a t n o n c u s t o d i a l p a r e n t . 
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c o u r t commends the n o n c u s t o d i a l p a r e n t who, i n a d d i t i o n t o 

meeting the b a s i c s u p p o r t needs o f h i s or her c h i l d or 

c h i l d r e n though the payment of r e g u l a r c h i l d s u p p o r t , works 

w i t h the c u s t o d i a l p a r e n t t o s u p p l y the c h i l d w i t h a d d i t i o n a l 

b e n e f i t s . However, i n the absence of a n o n c u s t o d i a l p a r e n t ' s 

c o n t r i b u t i o n t o h i s or her c h i l d ' s b a s i c s u p p o r t needs, the 

p r o v i s i o n of o n l y e x t r a b e n e f i t s i n d i c a t e s a c t i o n on the p a r t 

of the n o n c u s t o d i a l p a r e n t d e s i g n e d t o " a l l o w the n o n c u s t o d i a l 

p a r e n t t o win f a v o r i n the eyes o f the c h i l d by p r o v i d i n g 

n o n e s s e n t i a l ' e x t r a s , ' a l l w h i l e the c u s t o d i a l p a r e n t i s 

p o t e n t i a l l y s t r u g g l i n g t o p r o v i d e the c h i l d ' s b a s i c 

n e c e s s i t i e s , such as food, c l o t h i n g , and s h e l t e r , i n the 

absence of c o u r t - o r d e r e d c h i l d - s u p p o r t payments." C a s w e l l v.  

C a s w e l l , 101 So. 3d a t 776. 

The t r i a l c o u r t ' s August 3, 2012, judgment f a i l s t o 

c o r r e c t l y e s t a b l i s h the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n due 

under the September 1, 2006, judgment, as was r e q u i r e d by 

Davis I I . See C i t y of Gadsden v. Johnson, 891 So. 2d 903 

( A l a . C i v . App. 2004) ( r e v e r s i n g a judgment on remand because 

the t r i a l c o u r t had c o n s i d e r e d a d d i t i o n a l e v i d e n c e r a t h e r than 

e n t e r i n g a c o r r e c t e d judgment based on the e v i d e n c e o r i g i n a l l y 
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p r e s e n t e d t o i t ) ; and Ex p a r t e Whisenant, 898 So. 2d 761 ( A l a . 

C i v . App. 2004) (the t r i a l c o u r t e r r e d by c o n d u c t i n g 

a d d i t i o n a l p r o c e e d i n g s a f t e r a remand t h a t c o n t a i n e d s p e c i f i c 

i n s t r u c t i o n s t o the t r i a l c o u r t ) . Given the unique f a c t s of 

t h i s case and the l e n g t h of time the c h i l d has been p r o v i d e d 

b a s i c s u p p o r t by o n l y one o f her p a r e n t s , we remand the cause 

f o r 60 days f o r the e n t r y of a judgment i n compliance w i t h 

Davis I I and t h i s o p i n i o n : s p e c i f i c a l l y , f o r the e n t r y of a 

judgment p r o p e r l y d e t e r m i n i n g the f a t h e r ' s c h i l d - s u p p o r t 

o b l i g a t i o n based on the ev i d e n c e p r e v i o u s l y p r e s e n t e d t o the 

t r i a l c o u r t and r e i t e r a t e d i n t h i s o p i n i o n . 

In s e e k i n g a c h i l d - s u p p o r t a r r e a r a g e from the f a t h e r , DHR 

p r e s e n t e d e v i d e n c e of the t o t a l a r r e a r a g e based on the $435 

c h i l d - s u p p o r t amount e s t a b l i s h e d i n the November 18, 2010, 

o r d e r . DHR s u b m i t t e d i n t o e v i d e n c e a t the J u l y 9, 2012, 

h e a r i n g an e x h i b i t ( " E x h i b i t 1") c o n s i s t i n g o f a computer-

g e n e r a t e d document d e t a i l i n g the amount o f the f a t h e r ' s 

p u r p o r t e d c h i l d - s u p p o r t a r r e a r a g e as of J u l y 9, 2012. B e f o r e 

the t r i a l c o u r t , DHR i n d i c a t e d t h a t i t was w i l l i n g t o ac c e p t 

an a r r e a r a g e c a l c u l a t e d upon the $435 monthly c h i l d - s u p p o r t 

o b l i g a t i o n . However, a p a r e n t , or DHR a c t i n g on b e h a l f of a 
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p a r e n t , may not f o r g i v e , reduce, or waive a c h i l d - s u p p o r t 

a r r e a r a g e ; any attempt t o do so i s a n u l l i t y . W i l s o n v.  

W i l s o n , 793 So. 2d 809, 810 ( A l a . C i v . App. 2001); Frasemer v.  

Frasemer, 578 So. 2d 1346, 1348-49 ( A l a . C i v . App. 1991). 

I t i s c l e a r t h a t , when the t r i a l c o u r t on remand p r o p e r l y 

r e c a l c u l a t e s the f a t h e r ' s c h i l d - s u p p o r t o b l i g a t i o n under the 

September 1, 2006, judgment i n accordance w i t h the mandate of 

t h i s c o u r t i n Davis I I and i n t h i s o p i n i o n , t h a t c h i l d - s u p p o r t 

o b l i g a t i o n w i l l change. The e s t a b l i s h m e n t o f the f a t h e r ' s 

c o r r e c t c h i l d - s u p p o r t o b l i g a t i o n under the September 1, 2006, 

judgment w i l l n e c e s s a r i l y a l t e r the f i g u r e upon which h i s 

c h i l d - s u p p o r t a r r e a r a g e i s c a l c u l a t e d . A c c o r d i n g l y , d i r e c t 

the t r i a l c o u r t t o r e c a l c u l a t e the f a t h e r ' s c h i l d - s u p p o r t 

a r r e a r a g e based on h i s c o r r e c t e d c h i l d - s u p p o r t o b l i g a t i o n as 

e s t a b l i s h e d on remand. 

We note t h a t E x h i b i t 1 d i d not account f o r any amounts 

the f a t h e r c l a i m e d t o have p a i d f o r the b e n e f i t of the c h i l d 

and t h a t , he a s s e r t e d , s h o u l d be c r e d i t e d a g a i n s t h i s c h i l d -

s u p p o r t a r r e a r a g e . The d e t e r m i n a t i o n of such c r e d i t s a g a i n s t 

a c h i l d - s u p p o r t a r r e a r a g e i s a m a t ter t o be d e termined by, and 

i s w i t h i n the d i s c r e t i o n o f , the t r i a l c o u r t . C a s w e l l v. 
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C a s w e l l , 101 So. 3d a t 773; K i n g v. K i n g , 620 So. 2d 56, 57 

(A l a . C i v . App. 1993). The f a t h e r p r e s e n t e d e v i d e n c e 

r e g a r d i n g the amounts by which he c l a i m s h i s a r r e a r a g e s h o u l d 

be o f f s e t . T h i s o p i n i o n s h o u l d not be i n t e r p r e t e d as 

commenting on the v a l i d i t y o f the f a t h e r ' s c l a i m s f o r a c r e d i t 

a g a i n s t h i s c h i l d - s u p p o r t a r r e a r a g e . The t r i a l c o u r t may 

c o n s i d e r , based on the ev i d e n c e a l r e a d y p r e s e n t e d t o i t , t o 

what e x t e n t , i f any, the f a t h e r i s e n t i t l e d t o a c r e d i t 

a g a i n s t the c h i l d - s u p p o r t a r r e a r a g e f o r amounts he i n d i c a t e d 

he p a i d f o r the b e n e f i t o f the c h i l d . 

For reasons s t a t e d above, t h i s cause i s remanded t o the 

t r i a l c o u r t t o e n t e r a judgment i n conformance w i t h our 

mandate i n Davis I I and our i n s t r u c t i o n s i n t h i s o p i n i o n . The 

t r i a l c o u r t s h a l l make due r e t u r n t o t h i s c o u r t w i t h i n 60 days 

of the r e l e a s e of t h i s o p i n i o n . 

REMANDED WITH INSTRUCTIONS. 

Thompson, P.J., and P i t t m a n and Donaldson, J J . , concur. 

Thomas, J . , concurs i n the r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , rec u s e s h i m s e l f . 
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