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PER CURIAM. 

AFFIRMED. NO OPINION. 

See R u l e 5 3 ( a ) ( 1 ) a nd ( a ) ( 2 ) ( F ) , A l a . R. App. P.; S m i t h  

v. S m i t h , 887 So. 2d 257, 265 ( A l a . C i v . App. 2 0 0 3 ) ; a nd Moore 
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v. P r u d e n t i a l R e s i d e n t i a l S e r v s . L t d . P ' s h i p , 849 So. 2d 914, 

926 ( A l a . 2 0 0 2 ) . 

B r y a n , J . , c o n c u r s s p e c i a l l y , w i t h w r i t i n g , w h i c h Thomas, 

J . , j o i n s . 

Thompson, P . J . , c o n c u r s i n t h e r e s u l t , w i t h o u t w r i t i n g . 

Moore, J . , d i s s e n t s , w i t h w r i t i n g , w h i c h P i t t m a n , J . , 

j o i n s . 
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BRYAN, J u d g e , c o n c u r r i n g s p e c i a l l y . 

I a g r e e t h a t t h e j u dgment o f t h e E t o w a h C i r c u i t C o u r t i s 

due t o be a f f i r m e d . I w r i t e s p e c i a l l y t o n o t e my o p i n i o n t h a t 

J e f f e r y M a u d s l e y , t h e a p p e l l a n t , i n v i t e d t h e t r i a l c o u r t t o 

commit t h e a l l e g e d e r r o r t h a t he c o m p l a i n e d o f on a p p e a l -¬

i . e . , t h a t t h e t r i a l c o u r t e r r e d b y e n j o i n i n g him and h i s 

f o r m e r w i f e , L i s a M a u d s l e y , f r o m c o n s u m i n g a l c o h o l d u r i n g 

t h e i r c u s t o d i a l p e r i o d s w i t h t h e i r c h i l d r e n . See M o b i l e  

I n f i r m a r y Med. C t r . v. Hodgen, 884 So. 2d 801, 808 ( A l a . 2003) 

( d i s c u s s i n g t h e i n v i t e d - e r r o r d o c t r i n e ) . B e c a u s e i t i s " w e l l 

s e t t l e d t h a t a p a r t y may n o t i n d u c e an e r r o r by t h e t r i a l 

c o u r t and t h e n a t t e m p t t o w i n a r e v e r s a l b a s e d on t h a t e r r o r , " 

i d . , I b e l i e v e t h e j u dgment o f t h e t r i a l c o u r t c o u l d a l s o be 

a f f i r m e d on t h e b a s i s o f t h e i n v i t e d - e r r o r d o c t r i n e . 

Thomas, J . , c o n c u r s . 
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MOORE, Ju d g e , d i s s e n t i n g . 

J e f f e r y M a u d s l e y ("the f a t h e r " ) a p p e a l s f r o m a d i v o r c e 

j u d g m e n t e n t e r e d by t h e E t o w a h C i r c u i t C o u r t ("the t r i a l 

c o u r t " ) t o t h e e x t e n t t h a t i t r e s t r i c t s h i m f r o m c o n s u m i n g 

a l c o h o l d u r i n g h i s v i s i t a t i o n p e r i o d s w i t h t h e c h i l d r e n o f h i s 

m a r r i a g e t o L i s a M a u d s l e y ("the m o t h e r " ) . A m a j o r i t y o f t h i s 

c o u r t , i n a n o - o p i n i o n o r d e r o f a f f i r m a n c e , a f f i r m s t h e t r i a l 

c o u r t ' s j u d g m e n t , c i t i n g S m i t h v. S m i t h , 887 So. 2d 257 ( A l a . 

C i v . App. 2 003) . 

The m o t h e r f i l e d a c o m p l a i n t f o r a d i v o r c e a g a i n s t t h e 

f a t h e r on May 20, 2009. A t t r i a l , on June 1, 2010, t h e m o t h e r 

t e s t i f i e d t h a t she d i s a p p r o v e d o f t h e f a t h e r ' s h o l d i n g 

" p a r t i e s " a t h i s home a t w h i c h he and h i s f r i e n d s consumed 

a l c o h o l i c b e v e r a g e s . The m o t h e r r e q u e s t e d t h a t t h e t r i a l 

c o u r t i n c l u d e a p r o v i s i o n i n i t s j u d g m e n t p r o h i b i t i n g t h e 

f a t h e r f r o m c o n s u m i n g any a l c o h o l i c b e v e r a g e s d u r i n g h i s 

p e r i o d s o f v i s i t a t i o n w i t h t h e p a r t i e s ' c h i l d r e n . The f a t h e r 

t e s t i f i e d t h a t , d u r i n g t h e m a r r i a g e , he and t h e c h i l d r e n h a d 

f r e q u e n t l y a t t e n d e d b a r b e c u e s w i t h h i s f r i e n d s a t w h i c h t h e 

f a t h e r and h i s f r i e n d s w o u l d d r i n k a few b e e r s , b u t , he 

s t a t e d , t h e y n e v e r d r a n k t o t h e p o i n t o f i n t o x i c a t i o n . The 
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m o t h e r does n o t d r i n k a l c o h o l b e c a u s e o f e i t h e r an a v e r s i o n t o 

o r an a l l e r g y t o t h e s u b s t a n c e , and, a l t h o u g h she i n i t i a l l y 

a t t e n d e d t h e b a r b e c u e s w i t h t h e f a t h e r a n d t h e c h i l d r e n , she 

e v e n t u a l l y q u i t g o i n g a l t o g e t h e r , a f t e r w h i c h t h e f a t h e r 

d r o v e t h e c h i l d r e n t o a n d f r o m t h o s e g a t h e r i n g s w i t h o u t 

i n c i d e n t . The f a t h e r t e s t i f i e d t h a t , a f t e r t h e p a r t i e s h a d 

s e p a r a t e d , he s t a r t e d h o l d i n g t h e b a r b e c u e s a t h i s home. The 

f a t h e r d e n i e d h a v i n g any a l c o h o l p r o b l e m o r any f a m i l y h i s t o r y 

o f a l c o h o l a b u s e , a n d he i n d i c a t e d t h a t he h a d n e v e r b e e n 

a r r e s t e d f o r an a l c o h o l - r e l a t e d o f f e n s e . The f a t h e r t e s t i f i e d 

t h a t he d i d n o t want o r n e e d t h e a l c o h o l - c o n s u m p t i o n 

r e s t r i c t i o n b u t t h a t he w o u l d a b i d e b y s u c h a r e s t r i c t i o n i f 

i t was o r d e r e d by t h e t r i a l c o u r t . 

The t r i a l c o u r t e n t e r e d a j u d g m e n t on June 2, 2010, t h a t , 

among o t h e r t h i n g s , e n j o i n e d t h e p a r t i e s f r o m " u s i n g a l c o h o l 

d u r i n g c u s t o d i a l p e r i o d s . " On June 18, 2010, t h e f a t h e r f i l e d 

a m o t i o n t o a l t e r , amend, o r v a c a t e t h e j u d g m e n t , r e q u e s t i n g , 

among o t h e r t h i n g s , t h a t t h e t r i a l c o u r t v a c a t e o r m o d i f y t h e 

a l c o h o l - c o n s u m p t i o n r e s t r i c t i o n . On A u g u s t 11, 2010, t h e 

t r i a l c o u r t e n t e r e d an o r d e r m o d i f y i n g c e r t a i n p o r t i o n s o f t h e 

d i v o r c e j u d g m e n t , b u t i t d e c l i n e d t o m o d i f y o r v a c a t e t h e 
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r e s t r i c t i o n on t h e c o n s u m p t i o n o f a l c o h o l . A f t e r o t h e r 

p o s t j u d g m e n t p r o c e e d i n g s , w h i c h a r e i r r e l e v a n t t o t h i s a p p e a l , 

t h e f a t h e r t i m e l y a p p e a l e d t o t h i s c o u r t . 

I a g r e e w i t h t h e f a t h e r t h a t t h e r e c o r d c o n t a i n s no 

e v i d e n c e i n d i c a t i n g t h a t h i s use o f a l c o h o l d u r i n g h i s 

v i s i t a t i o n p e r i o d s w i t h t h e c h i l d r e n has h a d any d e t r i m e n t a l 

e f f e c t on t h e c h i l d r e n o r has p l a c e d them a t r i s k o f any harm. 

B e f o r e t h i s c o u r t ' s o p i n i o n i n S m i t h , s u p r a , t h i s c o u r t h a d 

c o n s i s t e n t l y h e l d t h a t a p a r e n t c a n n o t be e n j o i n e d f r o m 

e n g a g i n g i n a l a w f u l a d u l t a c t i v i t y a b s e n t e v i d e n c e i n d i c a t i n g 

t h a t t h e a c t i v i t y s u b j e c t e d a c h i l d t o an undue r i s k o f harm. 

See, e.g., J o n e s v. Haraway, 537 So. 2d 946, 947 ( A l a . C i v . 

App. 1988) ( h o l d i n g t h a t , t o s u p p o r t a r e s t r i c t i o n on 

v i s i t a t i o n b e c a u s e o f f a t h e r ' s " i n d i s c r e e t " b e h a v i o r i n l i v i n g 

w i t h h i s g i r l f r i e n d o u t o f w e d l o c k , t h e c u s t o d i a l p a r e n t must 

p r e s e n t e v i d e n c e p r o v i n g t h a t t h e m i s c o n d u c t has had a 

" s u b s t a n t i a l d e t r i m e n t a l e f f e c t " on t h e c h i l d a t i s s u e ) . 

A p p l y i n g t h a t r e a s o n i n g , t h i s c o u r t , i n Andrews v. A n d r e w s , 

520 So. 2d 512 ( A l a . C i v . App. 1 9 8 7 ) , u p h e l d an a l c o h o l -

c o n s u m p t i o n ban b a s e d on s p e c i f i c e v i d e n c e i n d i c a t i n g t h a t t h e 

c o n s u m p t i o n o f a l c o h o l i c b e v e r a g e s by t h e f a t h e r i n t h a t c a s e 
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had e n d a n g e r e d a n d w o u l d c o n t i n u e t o e n d a n g e r t h e c h i l d r e n . 

On t h e o t h e r hand, i n Mann v. Mann, 725 So. 2d 989 ( A l a . C i v . 

App. 1 9 9 8 ) , t h i s c o u r t r e v e r s e d a j u d g m e n t r e q u i r i n g 

s u p e r v i s e d v i s i t a t i o n b e c a u s e t h e r e was no e v i d e n c e i n d i c a t i n g 

t h a t t h e n o n c u s t o d i a l p a r e n t ' s u s e o f a l c o h o l had " e v e r p o s e d 

a d a n g e r t o t h e c h i l d r e n " o r t h a t t h e n o n c u s t o d i a l p a r e n t had 

been a r r e s t e d f o r any a l c o h o l - r e l a t e d c o n d u c t . 725 So. 2d a t 

992. 

I n S m i t h , s u p r a , t h i s c o u r t , f o r r e a s o n s n o t s t a t e d i n 

t h e o p i n i o n , t o t a l l y abandoned t h e r a t i o n a l e o f Andrews and 

Mann by h o l d i n g t h a t a t r i a l c o u r t can impose an a l c o h o l -

c o n s u m p t i o n ban on p a r e n t s i f i t d e c i d e s t h a t s u c h a ban i s i n 

t h e b e s t i n t e r e s t s o f t h e c h i l d , r e g a r d l e s s o f t h e l a c k o f any 

e v i d e n c e i n d i c a t i n g t h a t t h e p a r e n t s had e x p o s e d , o r l i k e l y 

w o u l d e x p o s e , t h e c h i l d t o harm as t h e r e s u l t o f t h e i r 

c o n s u m p t i o n o f a l c o h o l . 887 So. 2d a t 265. I f i n d t h e 

h o l d i n g i n S m i t h t o be t o t a l l y i n c o n s i s t e n t w i t h n o t o n l y 

Andrews and Mann, b u t t h e e n t i r e t h r u s t o f Alabama's 

v i s i t a t i o n l a w r e g a r d i n g t h e r e g u l a t i o n o f l a w f u l a d u l t 

a c t i v i t y i n d i v o r c e j u d g m e n t s . Q u i t e s i m p l y , I b e l i e v e t h a t 

a d i v o r c e c o u r t does n o t have t h e power t o e n j o i n a p a r e n t 
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f r o m e n g a g i n g i n a l a w f u l a d u l t a c t i v i t y a b s e n t c o n c r e t e 

e v i d e n c e i n d i c a t i n g t h a t t h e c h i l d a t i s s u e n e c e s s a r i l y w i l l 

be harmed w i t h o u t t h e i n j u n c t i o n . Thus, I a g r e e w i t h t h e v a s t 

m a j o r i t y o f j u r i s d i c t i o n s t h a t h o l d t h a t an a l c o h o l -

c o n s u m p t i o n ban c a n n o t be u p h e l d w i t h o u t e v i d e n c e o f r e a l 

d e t r i m e n t t o t h e c h i l d . See, e.g., M a r i s c a l v. W a t k i n s , 914 

P.2d 219 ( A l a s k a 1996) ( h o l d i n g t h a t p r o h i b i t i o n on t h e 

c o n s u m p t i o n o f a l c o h o l by t h e mother when t h e c h i l d i s i n t h e 

m o t h e r ' s c u s t o d y , as w e l l as p r o h i b i t i o n on t h e m o t h e r ' s 

d r i v i n g w i t h t h e c h i l d i n a v e h i c l e w i t h i n 12 h o u r s a f t e r t h e 

mot h e r consumed a l c o h o l , were u n r e a s o n a b l y burdensome and were 

i n s u f f i c i e n t l y r e l a t e d t o t h e c h i l d ' s b e s t i n t e r e s t s b e c a u s e 

t h e t r i a l c o u r t had n o t r e c e i v e d any e v i d e n c e i n d i c a t i n g t h a t 

t h e m o t h e r a b u s e d a l c o h o l ) ; and I n r e M a r r i a g e o f F i n e r , 920 

P.2d 325 ( C o l o . App. 1996) ( h o l d i n g t h a t t r i a l c o u r t had 

a b u s e d i t s d i s c r e t i o n i n p r o h i b i t i n g t h e p a r e n t s f r o m d r i n k i n g 

a l c o h o l i c b e v e r a g e s i n t h e p r e s e n c e o f t h e c h i l d when n e i t h e r 

p a r t y a b u s e d a l c o h o l ) . 

A l t h o u g h t h e f a t h e r i n t h i s c a s e d i d n o t e x p r e s s l y 

r e q u e s t t h a t t h i s c o u r t o v e r r u l e S m i t h , t h e f a t h e r d i d a r g u e 

t h a t an a l c o h o l - c o n s u m p t i o n ban s h o u l d o n l y be u p h e l d b a s e d on 
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e v i d e n c e i n d i c a t i n g t h a t t h e c o n s u m p t i o n o f a l c o h o l w o u l d 

u n d u l y e n d a n g e r t h e c h i l d r e n , w h i c h i s c o n t r a r y t o t h e h o l d i n g 

i n S m i t h . Thus, t h e f a t h e r has a t l e a s t i m p l i e d l y a s k e d t h i s 

c o u r t t o o v e r r u l e S m i t h , a r e q u e s t w h i c h I b e l i e v e t h e c o u r t 

s h o u l d g r a n t . B e c a u s e a m a j o r i t y o f t h e c o u r t d i s a g r e e s , I 

r e s p e c t f u l l y d i s s e n t . 

P i t t m a n , J . , c o n c u r s . 
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