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Overview

 American Institute of Architects (“AIA”) Form insurance 
language for construction contracts

 Contractor Commercial General Liability Obligations

 Coverage expansions and restrictions in Additional 
Insured endorsements

 Align coverage between the contract and the 
insurance policy
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Construction Contract Forms

 American Institute of Architects (“AIA”)

 Associated General Contractors of America (“AGC”)

 Engineers’ Joint Contract Documents Committee 
(“EJCDC”)

 ConsensusDOCS LLC

AIA Document A201-2007: General 
Conditions

 American Institute of Architects

 Standard forms

 Every 10 years

 Next revision is in 2017
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AIA Standard Agreements (A102-2007)

AIA Document A201-2007: General 
Conditions
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Owner’s Obligations

 “Usual” Liability Insurance

 Builder’s Risk Insurance

 Boiler and Machinery Insurance

 Loss of Use Insurance

Contractor’s Obligations

 Commercial General Liability Insurance

 Workers Compensation Insurance

 Employers Liability Insurance

 Business Automobile Liability Insurance
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Commercial General Liability

Commercial General Liability

 Bodily injury and property damage (.3, .5)

 Personal and advertising injury liability (.4)

 Contractual liability (.8)

 Completed operations (.7)
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Subcontractor’s Obligations: 
AIA Document A401-2007

Contractor/Subcontractor’s Obligations: 
Additional Insured

Prime Contract (A201-2007)

Subcontract (A401-2007)
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Additional Insured

 Added as an insured on named insured’s policy

 Protects AI from liability arising from named insured’s 
negligence

 Benefits for AI:
– Coverage without premium

– No responsibility for deductibles or SIRs

– No erosion of AI’s policies

Construction Contracts 
and Insurance

Owner

General Contractor

Subcontractor

General Contractor’s CGL 
Insurance

Owner’s “usual liability” 
(CGL)

Subcontractor’s CGL 
Insurance

Prime Contract

Subcontract
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How?

 Endorsement specifically names AI; OR

 Standard blanket endorsement with privity 
requirement; OR

 Blanket endorsement extends AI rights to any person 
or entity that the downstream party agrees to name as 
AI

Endorsement that Specifically Names AI
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Standard Blanket AI Endorsement:  
Privity (CG 20 33)

Coverage Expansion:  No Privity (CG 20 38)
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Coverage Expansion:  Privity

CG 20 
33 

Any person or organization for whom you are performing 
operations when you and such person or organization have 
agreed in writing in a contract or agreement that such person or 
organization be added as an additional insured on your policy

CG 20 
38

1.  Any person or organization for whom you are performing 
operations when you and such person or organization have 
agreed in writing in a contract or agreement that such person or 
organization be added as an additional insured on your policy; 
and
2. Any other person or organization you are required to add as 
an additional insured under the contract or agreement described 
in Paragraph 1. above

Case Example: First Mercury Ins. Co.
Yale University (Owner)

Shawmut (General Contractor)

Shepard Steel (First-Tier)

Prime Contract

First-Tier Subcontract

Fast Trek 
Employees

Second-Tier Subcontract

Fast Trek (Second-Tier)

Fast Trek’s Insurance



4/28/2016

11

Case Example: First Mercury Ins. Co. 

 Fast-Trek’s CGL AI endorsement

any person or organization for whom you are performing 
operations when you and such person or organization 
have agreed in writing in a contract or agreement that 
such person or organization be added as an additional 
insured on your policy. Such person or organization is an 
additional insured only with respect to liability for “bodily 
injury”, “property damage” or “personal and advertising 
injury” caused, in whole or in part, by

1. Your acts or omissions; or

2. The acts or omissions of those acting on your behalf; 

in the performance of your ongoing operations for the 
additional insured.

Case Example: First Mercury Ins. Co.

 Court considered subcontract and lower-tier 
subcontract to hold that Shawmut (general contractor) 
was AI

 Broad interpretation -- AI endorsement did not 
expressly require privity because only required that the 
parties “agreed in writing in a contract”
– No requirement that both parties agree in the same

writing

– Shawmut-Shepard first-tier subcontract – Shepard 
agreed that its subcontractors would add Shawmut as AI

– Shepard-Fast Trek second-tier subcontract – Fast Trek 
agreed to add the construction manager (Shawmut) as 
AI
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AIA Completed Operations Requirement

Ongoing vs. Completed Operations CGL 
Coverage

 Ongoing operations covers bodily injury and property 
damage arising out of ongoing work

 Completed operations provides coverage after work is 
complete
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Ongoing Operations (Named)

Ongoing Operations (Blanket)
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Ongoing Operations (Blanket)

Completed Operations
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Subcontractor’s Obligations: 
AIA Document A401-2007

Case Example:  Woodward

 Condominium project in Mississippi

 General contractor named as AI on concrete 
subcontractor’s policy
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Case example: Woodward

Pass Marianne, LLC 
(owner)

Woodward (GC)

DCM (Subcontractor)

Subcontractor’s Insurance

Prime Contract

Subcontract

Condominium 
Association

Case Example:  Woodward

 Exclusion in AI endorsement

This insurance does not apply to ‘bodily 
injury’ or ‘property damage’ occurring after:

(1) All work, including materials, parts, or 
equipment furnished in connection with such 
work on the project . . . To be performed by 
or on behalf of the additional insured(s) at 
the site of the covered operations has been 
completed
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Case Example:  Woodward

 District Court said sub’s insurer had duty to defend

 Fifth Circuit Court of Appeals reversed

 GC had no coverage as AI on subcontractor’s policy

 Construction defect “quite logically” arose out of 
completed operations

Broader view:  Employers Ins. Co. v. 
Harleysville Ins. Co.

 New Jersey snow removal contract

 Contract on as-needed basis

 Slip-and-fall was part of contractor’s ongoing 
operations
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How to avoid Woodward

 Get completed operations coverage for AIs

 Make sure that downstream construction contract 
requires completed operations coverage for AIs

 Recall discussion of subcontract AIA form language –
owners should require completed operations

Coverage Reduction:  Limits of Insurance 
(20 33 07 04)

36
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Coverage Reduction:  Limits of Insurance 
(20 33 04 13)

Coverage Reduction:  Limits of Insurance 
(20 38 04 13)
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Beware the Gap 

$5 million

$1 million

Contract Policy

$10 million

$2 million

Settlement
$6 million

$10 million

GAP

$1 million

Coverage Reduction:  Scope of Coverage
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Scope of Coverage:  Completed 
Operations Example

 Construction contract is silent as to completed 
operations coverage (broader)

 Downstream party gets completed operations 
coverage

 AI endorsement limits coverage to ongoing operations

Contractual Indemnity (A201-2007 
Example)



4/28/2016

22

Scope of Coverage:  Legal Restrictions 
on Indemnity

 Coverage for an AI will only be as broad as:

1) as limited by applicable law; and

2) the contractual indemnity obligations that the named 
insured has to the AI

Primary Non-Contributory Endorsement:  
Downstream Policy
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“Other Insurance” clause: Upstream 
Policy

 Upstream policy should state that coverage will be 
excess over “other valid and collectible” insurance that 
AI maintains

Summary

 American Institute of Architects (“AIA”) Form insurance 
language for construction contracts

 Contractor Commercial General Liability Obligations

 Coverage expansions and restrictions in Additional 
Insured endorsements

 Align coverage between the contract and the 
insurance policy
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Take-Aways

 Pay close attention to AIA forms and contract 
language

 Make sure contract matches policy

 Make sure coverage is as broad as form

 Ask to see policy endorsements from downstream 
parties

 AIA form:  good template, but does not stand alone

Questions?
Katherine J. Henry

202.719.8244
khenry@babc.com


