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On A u g u s t 26, 2008, t h e J e f f e r s o n C o u n t y D e p a r t m e n t o f 

Human R e s o u r c e s ("DHR") f i l e d a d e p e n d e n c y p e t i t i o n a l l e g i n g 

t h a t t h e c h i l d was d e p e n d e n t b e c a u s e A.A., t h e c h i l d ' s m o t h e r 

("the m o t h e r " ) , had an e x t e n s i v e h i s t o r y o f d r u g a b u s e , had 

been h o s p i t a l i z e d due t o a d r u g o v e r d o s e , and was r e s i d i n g 

w i t h a m a l e , who a l s o had an e x t e n s i v e h i s t o r y o f d r u g a b u s e . 

A p i c k u p o r d e r f o r t h e c h i l d was e n t e r e d t h a t same day. A 

s h e l t e r - c a r e h e a r i n g was h e l d on A u g u s t 27, 2008, a f t e r w h i c h 

an o r d e r was e n t e r e d a w a r d i n g DHR l e g a l c u s t o d y o f t h e c h i l d . 

S u b s e q u e n t l y , a d i s p o s i t i o n a l h e a r i n g was h e l d , and an o r d e r 

was e n t e r e d on September 15, 2008, a w a r d i n g c u s t o d y o f t h e 

c h i l d t o J . S . , t h e c h i l d ' s m a t e r n a l g r a n d m o t h e r ("the m a t e r n a l 

g r a n d m o t h e r " ) , and a w a r d i n g t h e mother s u p e r v i s e d v i s i t a t i o n . 

A f u r t h e r d i s p o s i t i o n a l h e a r i n g was h e l d on F e b r u a r y 2, 2009, 

and an o r d e r was e n t e r e d on F e b r u a r y 6, 2009, f i n d i n g t h e 

c h i l d d e p e n d e n t and c o n t i n u i n g c u s t o d y o f t h e c h i l d w i t h t h e 

m a t e r n a l g r a n d m o t h e r . 

On F e b r u a r y 6, 2009, t h e j u v e n i l e c o u r t e n t e r e d an o r d e r 

r e q u i r i n g t h e f a t h e r t o s u b m i t t o p a t e r n i t y t e s t i n g . On June 

18, 2009, t h e j u v e n i l e c o u r t e n t e r e d an o r d e r e s t a b l i s h i n g t h e 

f a t h e r ' s p a t e r n i t y o f t h e c h i l d . On June 18, 2009, t h e 

2 



2091019 

j u v e n i l e c o u r t e n t e r e d a d i s p o s i t i o n a l o r d e r n o t i n g t h a t t h e 

f a t h e r had been a d j u d i c a t e d as t h e c h i l d ' s l e g a l f a t h e r , 

n o t i n g t h a t t h e c h i l d had been f o u n d d e p e n d e n t on F e b r u a r y 6, 

2009, c o n t i n u i n g c u s t o d y o f t h e c h i l d w i t h t h e m a t e r n a l 

g r a n d m o t h e r , a w a r d i n g t h e mother and t h e f a t h e r s u p e r v i s e d 

v i s i t a t i o n , o r d e r i n g DHR t o p r o v i d e c e r t a i n s e r v i c e s t o t h e 

p a r e n t s , and o r d e r i n g t h a t a l l p a r t i e s c o o p e r a t e w i t h DHR. 

A d i s p o s i t i o n a l h e a r i n g was h e l d on June 22, 2010, a t 

w h i c h t h e j u v e n i l e c o u r t h e a r d e v i d e n c e r e g a r d i n g w h e t h e r t h e 

f a t h e r s h o u l d be awarded u n s u p e r v i s e d v i s i t a t i o n . On J u l y 13, 

2010, t h e j u v e n i l e c o u r t e n t e r e d a judgment s t a t i n g : 

"The C o u r t does a c k n o w l e d g e t h a t t h e f a t h e r has 
made many ch a n g e s t o b e t t e r h i s p o s i t i o n i n t h i s 
c a s e . The C o u r t c a n n o t d i s r e g a r d t h e f a c t t h a t t h e 
f a t h e r r e m a i n s on p a r o l e , has no v a l i d d r i v e r ' s 
l i c e n s e , has n o t p a i d c h i l d s u p p o r t and has a 
r e l a t i o n s h i p w i t h a woman t h a t has l o s t c u s t o d y o f 
a t l e a s t two o f h e r c h i l d r e n t h r o u g h t h i s c o u r t . 

"The m o t h e r makes no r e q u e s t f o r a change a t 
t h i s t i m e . 

" A f t e r sworn t e s t i m o n y and c o n s i d e r i n g a l l 
e x h i b i t s t h a t were p r o p e r l y i n t r o d u c e d t h i s c o u r t 
o r d e r s as f o l l o w s : 

" 1 . T h a t c u s t o d y o f [ t h e c h i l d ] r e m a i n s v e s t e d 
w i t h [ t h e m a t e r n a l g r a n d m o t h e r ] . 

"2. V i s i t a t i o n f o r [ t h e ] m other and [ t h e ] f a t h e r 
s h a l l r e m a i n as p r e v i o u s l y o r d e r e d . 
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"3. The c a s e i s c l o s e d , and c o u r t c o s t s t a x e d as 

p a i d . " 

On J u l y 26, 2010, t h e f a t h e r f i l e d h i s n o t i c e o f a p p e a l 

t o t h i s c o u r t . On a p p e a l , t h e f a t h e r a r g u e s t h a t t h e j u v e n i l e 

c o u r t e x c e e d e d i t s d i s c r e t i o n i n d e c l i n i n g h i s r e q u e s t t h a t 

h i s v i s i t a t i o n be u n s u p e r v i s e d . 

I n d e p e n d e n c y c a s e s , a j u v e n i l e c o u r t p o s s e s s e s 

d i s c r e t i o n o v e r v i s i t a t i o n , p u r s u a n t t o f o r m e r § 1 2 - 1 5 -

7 1 ( a ) ( 4 ) , A l a . Code 1975. 1 T h a t Code s e c t i o n p r o v i d e d t h a t 

t h e j u v e n i l e c o u r t s h a l l e x e r c i s e i t s d i s c r e t i o n a c c o r d i n g t o 

t h e " w e l f a r e a n d b e s t i n t e r e s t s o f t h e c h i l d . " 2 N o t a b l y , t h a t 

1 B e c a u s e t h e u n d e r l y i n g d e p e n d e n c y a c t i o n was f i l e d b e f o r e 
t h e o p e r a t i v e d a t e o f t h e c u r r e n t A l a b a m a J u v e n i l e J u s t i c e 
A c t , § 12-15-101 e t s e q . , A l a . Code 1975 ( e f f e c t i v e J a n u a r y 1, 
2 0 0 9 ) , i t i s g o v e r n e d b y t h e f o r m e r A l a b a m a J u v e n i l e J u s t i c e 
A c t , f o r m e r § 12-15-1 e t s e q . , A l a . Code 1975. 

2DHR a r g u e s t h a t t h e f a t h e r ' s p e t i t i o n s h o u l d be 
i n t e r p r e t e d as a r e q u e s t t o m o d i f y a p r e v i o u s v i s i t a t i o n 
j u d g m e n t , w h i c h may be g r a n t e d o n l y upon p r o o f o f a m a t e r i a l 
change o f c i r c u m s t a n c e s . N.T. v. P.G., [Ms. 2090342, J u l y 30, 
2010] So. 3d ( A l a . C i v . App. 2 0 1 0 ) . We d i s a g r e e . A 
p e t i t i o n t o m o d i f y must be f i l e d o n l y a f t e r a f i n a l j u d g m e n t 
has b e e n e n t e r e d t h a t i s i n t e n d e d t o f i x t h e v i s i t a t i o n r i g h t s 
o f a n o n c u s t o d i a l p a r e n t b a s e d on t h e n - e x i s t i n g c o n d i t i o n s . 
The j u v e n i l e c o u r t d i d n o t e n t e r a f i n a l v i s i t a t i o n j u d g m e n t ; 
i t m e r e l y o r d e r e d t h e v i s i t a t i o n b e t w e e n t h e f a t h e r and t h e 
c h i l d t o be s u p e r v i s e d w h i l e DHR p r o v i d e d r e u n i f i c a t i o n 
s e r v i c e s t o t h e f a m i l y as p a r t o f an o n g o i n g d e p e n d e n c y c a s e . 
Hence, t h e f a t h e r d i d n o t have t o f i l e a m o d i f i c a t i o n p e t i t i o n 
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s t a n d a r d i s i d e n t i c a l t o t h e s t a n d a r d u s e d f o r d e t e r m i n i n g t h e 

v i s i t a t i o n r i g h t s o f n o n c u s t o d i a l p a r e n t s i n d i v o r c e c a s e s . 

See C a r r v. B r o y l e s , 652 So. 2d 299, 303 ( A l a . C i v . App. 1994) 

("[T]he p r i m a r y c o n s i d e r a t i o n i n e s t a b l i s h i n g t h e v i s i t a t i o n 

r i g h t s a c c o r d e d a n o n c u s t o d i a l p a r e n t i s a l w a y s t h e b e s t 

i n t e r e s t s and w e l f a r e o f t h e c h i l d . " ) . I n C a r r , t h i s c o u r t 

h e l d t h a t , u n d e r t h e b e s t - i n t e r e s t s s t a n d a r d , i n o r d e r " t o 

l i m i t a p a r e n t ' s v i s i t a t i o n b a s e d on m i s c o n d u c t , t h e 

l i m i t a t i o n o r d e r e d must be s u p p o r t e d b y e v i d e n c e t h a t t h e 

m i s c o n d u c t o f t h e p a r e n t i s d e t r i m e n t a l t o t h e c h i l d . " 652 

So. 2d a t 304 ( c i t i n g J o n e s v. Haraway, 537 So. 2d 946, 947 

( A l a . C i v . App. 1 9 8 8 ) ) ; see a l s o Ex p a r t e Thompson, 51 So. 3d 

265, 272 ( A l a . 2010) ("A t r i a l c o u r t i n e s t a b l i s h i n g 

v i s i t a t i o n p r i v i l e g e s f o r a n o n c u s t o d i a l p a r e n t must c o n s i d e r 

t h e b e s t i n t e r e s t s and w e l f a r e o f t h e m i n o r c h i l d and, where 

a p p r o p r i a t e , as i n t h i s c a s e , s e t c o n d i t i o n s on v i s i t a t i o n 

a nd p r o v e a m a t e r i a l change o f c i r c u m s t a n c e s i n o r d e r t o have 
t h e j u v e n i l e c o u r t a d d r e s s h i s p e t i t i o n . See S.P. v. E.T., 
957 So. 2d 1127 ( A l a . C i v . App. 2005) . We n o t e , h o w e v er, 
t h a t , e v e n i f t h e f a t h e r h a d b e e n r e q u i r e d t o p r o v e a m a t e r i a l 
change o f c i r c u m s t a n c e s , t h e r e c o r d c o n t a i n s s u f f i c i e n t 
e v i d e n c e o f a change o f c i r c u m s t a n c e s , as i s n o t e d i n t h e 
f i r s t s e n t e n c e o f t h e j u v e n i l e c o u r t ' s j u d g m e n t , t o w a r r a n t a 
r e d e t e r m i n a t i o n o f w h e t h e r u n s u p e r v i s e d v i s i t a t i o n w o u l d s e r v e 
t h e b e s t i n t e r e s t s o f t h e c h i l d . 
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t h a t p r o t e c t t h e c h i l d . " ) . S e i z i n g on t h a t l a n g u a g e , t h e 

f a t h e r a r g u e s t h a t t h e j u v e n i l e c o u r t e x c e e d e d i t s d i s c r e t i o n 

i n r e q u i r i n g h i s v i s i t a t i o n w i t h t h e c h i l d t o be s u p e r v i s e d 

w i t h o u t r e c e i v i n g e v i d e n c e i n d i c a t i n g t h a t u n s u p e r v i s e d 

v i s i t a t i o n w o u l d be d e t r i m e n t a l t o t h e c h i l d . 

A f t e r c a r e f u l l y r e v i e w i n g t h e r e c o r d , we f i n d no e v i d e n c e 

i n d i c a t i n g t h a t u n s u p e r v i s e d v i s i t a t i o n w i t h t h e f a t h e r w o u l d 

be d e t r i m e n t a l t o t h e c h i l d . As t h e j u v e n i l e c o u r t f o u n d , t h e 

r e c o r d does show t h a t , a t t h e t i m e t h e J u l y 2010 j u d g m e n t was 

e n t e r e d , t h e f a t h e r was on p a r o l e . The f a t h e r t e s t i f i e d t h a t 

he h a d 39 o r 40 d a y s l e f t on p a r o l e p e r t a i n i n g t o i n c i d e n t s o f 

b u r g l a r y and r e l a t e d c h a r g e s o f p o s s e s s i n g a n d r e c e i v i n g 

s t o l e n p r o p e r t y , w h i c h o c c u r r e d i n 2004. The f a t h e r t e s t i f i e d 

t h a t he was c o m p l i a n t w i t h a l l t h e c o n d i t i o n s o f h i s p a r o l e , 

i n c l u d i n g w e e k l y d r u g t e s t i n g , w h i c h h a d p r o d u c e d c o n s i s t e n t l y 

n e g a t i v e r e s u l t s . The r e c o r d does n o t c o n t a i n any e v i d e n c e o f 

c u r r e n t c r i m i n a l c h a r g e s p e n d i n g a g a i n s t t h e f a t h e r . The 

r e c o r d a l s o shows t h a t t h e f a t h e r h a d c o m p l e t e d p a r e n t i n g 

c l a s s e s as o r d e r e d by t h e j u v e n i l e c o u r t . The r e c o r d does n o t 

i n d i c a t e how t h e f a c t s t h a t t h e f a t h e r was on p a r o l e o r t h a t 
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t h e f a t h e r h a d a c r i m i n a l p a s t w o u l d i m p a i r h i s a b i l i t y t o 

p r o p e r l y c a r e f o r t h e c h i l d d u r i n g u n s u p e r v i s e d v i s i t a t i o n . 

The f a t h e r t e s t i f i e d t h a t he d i d n o t have a v a l i d A l a b a m a 

d r i v e r ' s l i c e n s e b u t t h a t he s t i l l d r o v e when n e c e s s a r y . The 

f a t h e r t e s t i f i e d t h a t he w o u l d n o t d r i v e w i t h t h e c h i l d i n t h e 

v e h i c l e i f he were awarded u n s u p e r v i s e d v i s i t s . The r e c o r d 

i n d i c a t e s t h a t t h e f a t h e r r e q u e s t e d u n s u p e r v i s e d v i s i t s e v e r y 

o t h e r S a t u r d a y f o r e i g h t h o u r s d u r i n g t h e d a y t i m e . The f a t h e r 

l i v e s i n h i s f a t h e r ' s house w i t h h i s f a t h e r and h i s f a t h e r ' s 

g i r l f r i e n d . The f a t h e r t e s t i f i e d t h a t h i s f a t h e r ' s house i s 

a l s o t h e permanent r e s i d e n c e f o r h i s s i s t e r and h i s nephew b u t 

t h a t t h e y o n l y s t a y t h e r e an a v e r a g e o f t w i c e a month. 

A p p a r e n t l y , a r e s p o n s i b l e a d u l t w o u l d be a v a i l a b l e t o 

t r a n s p o r t t h e c h i l d i n t h e e v e n t o f an emergency. A t t h e 

l e a s t , t h e r e c o r d does n o t i n d i c a t e t h a t t h e c h i l d w o u l d be 

s u b j e c t e d t o an undue r i s k o f harm b e c a u s e of t h e f a t h e r ' s 

l a c k o f a v a l i d d r i v e r ' s l i c e n s e . 

The f a t h e r t e s t i f i e d t h a t he had been o r d e r e d t o pay $100 

p e r month i n c h i l d s u p p o r t b u t t h a t he had n o t p a i d a n y t h i n g 

s i n c e t h e end o f 2009. The f a t h e r had o b t a i n e d a j o b and had 

been w o r k i n g f o r a m a r b l e and g r a n i t e i n s t a l l a t i o n b u s i n e s s 

7 



2091019 

f o r two weeks a t t h e t i m e o f t h e t r i a l ; b e f o r e o b t a i n i n g t h a t 

j o b he had w o r k e d i n l a n d s c a p i n g . The r e c o r d does n o t 

i n d i c a t e t h e amount o f income t h e f a t h e r h a d r e c e i v e d s i n c e he 

was o r d e r e d t o p a y c h i l d s u p p o r t . The r e c o r d d o e s , h o w e ver, 

i n d i c a t e t h a t t h e r e a s o n t h e f a t h e r h a d s t o p p e d p a y i n g c h i l d 

s u p p o r t was b e c a u s e he was h a v i n g f i n a n c i a l p r o b l e m s . I n 

C a r r , t h i s c o u r t h e l d t h a t i t i s i m p r o p e r t o r e s t r i c t a 

p a r e n t ' s v i s i t a t i o n w i t h h i s o r h e r c h i l d b e c a u s e o f t h e 

p a r e n t ' s f a i l u r e t o meet h i s o r h e r f i n a n c i a l o b l i g a t i o n s 

r e l a t i n g t o t h e c h i l d . 652 So. 2d a t 304; see a l s o Ex p a r t e  

M.D.C., 39 So. 3d 1117, 1131 ( A l a . 2009) ( r e c o g n i z i n g t h a t t h e 

r i g h t t o v i s i t a t i o n i s i n d e p e n d e n t o f t h e d u t y t o pay c h i l d 

s u p p o r t ) . Thus, t h e f a i l u r e o f t h e f a t h e r t o pay c h i l d 

s u p p o r t does n o t i n d i c a t e t h a t v i s i t a t i o n s h o u l d be r e s t r i c t e d 

i n o r d e r t o p r e v e n t harm t o t h e c h i l d . 

The j u v e n i l e c o u r t c o r r e c t l y n o t e d t h a t t h e f a t h e r was 

i n v o l v e d i n "a r e l a t i o n s h i p w i t h a woman [who] has l o s t 

c u s t o d y o f a t l e a s t two o f h e r c h i l d r e n t h r o u g h [ t h e j u v e n i l e ] 

c o u r t . " I t was u n d i s p u t e d t h a t t h e f a t h e r was d a t i n g A.H. a t 

t h e t i m e of t h e t r i a l and t h a t she had s t o p p e d l i v i n g w i t h t h e 

f a t h e r a p p r o x i m a t e l y a month b e f o r e t h e t r i a l , a l t h o u g h t h e 
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r e a s o n f o r h e r move was d i s p u t e d . A.H. has f i v e c h i l d r e n . 

None o f h e r c h i l d r e n l i v e w i t h h e r , b u t two o f them v i s i t h e r 

r e g u l a r l y . A.H. l o s t c u s t o d y o f t h r e e o f h e r c h i l d r e n t h r o u g h 

d e p e n d e n c y p r o c e e d i n g s . The f a t h e r t e s t i f i e d t h a t , i f t h e 

j u v e n i l e c o u r t o r d e r e d him t o keep t h e c h i l d away f r o m A.H., 

he w o u l d c o m p l y w i t h t h a t o r d e r . A.H. l i k e w i s e t e s t i f i e d t h a t 

she w o u l d a b i d e b y any o r d e r t o s t a y away f r o m t h e c h i l d . 

Any harm t o t h e c h i l d f r o m t h e f a t h e r ' s r e l a t i o n s h i p w i t h 

A.H. c o u l d have b e e n a m e l i o r a t e d t h r o u g h l e s s r e s t r i c t i v e 

means t h a n o r d e r i n g s u p e r v i s e d v i s i t a t i o n . F o r e x a m p l e , t h e 

j u v e n i l e c o u r t c o u l d have o r d e r e d t h a t t h e f a t h e r e x e r c i s e h i s 

v i s i t a t i o n o u t s i d e t h e p r e s e n c e o f A.H. See J a c k s o n v. 

J a c k s o n , 999 So. 2d 488, 495 ( A l a . C i v . App. 2007) ( P e r Moore, 

J . , w i t h P i t t m a n and Thomas, J J . , c o n c u r r i n g i n t h e r e s u l t as 

t o p e r t i n e n t i s s u e ) ( h o l d i n g t h a t any c o n c e r n a b o u t i n f l u e n c e 

o f m o t h e r ' s b o y f r i e n d s h o u l d have b e e n a d d r e s s e d b y v i s i t a t i o n 

p r o v i s i o n r e s t r i c t i n g m o t h e r f r o m e x e r c i s i n g v i s i t a t i o n a r o u n d 

b o y f r i e n d i n s t e a d o f r e q u i r i n g v i s i t a t i o n t o be s u p e r v i s e d ) . 

Hence, we h o l d t h a t any harm t o t h e c h i l d e m a n a t i n g f r o m t h e 

r e l a t i o n s h i p b e t w e e n t h e f a t h e r and A.H. was n o t a s u f f i c i e n t 
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g r o u n d f o r o r d e r i n g a l l t h e f a t h e r ' s v i s i t a t i o n w i t h t h e c h i l d 

t o be s u p e r v i s e d . 

O t h e r t h a n t h e f a c t o r s a d d r e s s e d a b o v e , t h e j u v e n i l e 

c o u r t d i d n o t c i t e any r e a s o n f o r d e n y i n g t h e f a t h e r ' s r e q u e s t 

f o r u n s u p e r v i s e d v i s i t a t i o n . 3 I n h i s b r i e f t o t h i s c o u r t , t h e 

f a t h e r p o i n t s o u t t h a t he c u r r e n t l y e n j o y s u n s u p e r v i s e d 

v i s i t a t i o n w i t h h i s t e e n a g e s o n f r o m a f o r m e r r e l a t i o n s h i p . 

I n C a r r , t h i s c o u r t , i n r e v e r s i n g an a w a r d o f s u p e r v i s e d 

v i s i t a t i o n w i t h t h e c h i l d a t i s s u e , n o t e d t h a t t h e m o t h e r was 

l i v i n g w i t h a n o t h e r o f h e r c h i l d r e n "and [ t h a t ] n o t h i n g i n t h e 

r e c o r d d e m o n s t r a t e [ d ] any c o n c e r n a b o u t t h e w e l f a r e o f t h [ e ] 

c h i l d i n h e r c a r e . " 652 So. 2d a t 304. L i k e w i s e , i n t h i s 

c a s e , t h e r e c o r d does n o t c o n t a i n any e v i d e n c e i n d i c a t i n g 

a n y t h i n g o t h e r t h a n t h a t t h e f a t h e r e n j o y s a good r e l a t i o n s h i p 

w i t h h i s o t h e r c h i l d . The r e c o r d c e r t a i n l y does n o t 

d e m o n s t r a t e t h a t h i s o t h e r c h i l d has b e e n e n d a n g e r e d by 

3 I n a d d i t i o n t o t h e above f a c t o r s , a w i t n e s s f o r DHR 
t e s t i f i e d t h a t t h e f a t h e r ' s v i s i t a t i o n w i t h t h e c h i l d s h o u l d 
be s u p e r v i s e d b a s e d on t h e f a c t s t h a t t h e f a t h e r h a d a t one 
t i m e a b u s e d i l l e g a l d r u g s and t h a t he h a d o n l y r e l a t i v e l y 
r e c e n t l y s t o p p e d a t t e n d i n g a methadone c l i n i c . The j u v e n i l e 
c o u r t , h o w e v e r, a p p a r e n t l y r e j e c t e d t h e f a t h e r ' s p a s t d r u g use 
as a g r o u n d f o r d e n y i n g u n s u p e r v i s e d v i s i t a t i o n b e c a u s e i t d i d 
n o t m e n t i o n t h a t c i r c u m s t a n c e i n i t s j u d g m e n t . 
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u n s u p e r v i s e d v i s i t a t i o n w i t h t h e f a t h e r . As i n C a r r , t h a t 

e v i d e n c e u n d e r m i n e s t h e d e c i s i o n t o deny t h e f a t h e r 

u n s u p e r v i s e d v i s i t a t i o n . 

A p a r e n t who has l o s t c u s t o d y o f a c h i l d t h r o u g h 

d e p e n d e n c y p r o c e e d i n g s r e t a i n s t h e r e s i d u a l r i g h t t o 

v i s i t a t i o n w i t h t h e c h i l d . F ormer § 1 2 - 1 5 - 1 ( 2 4 ) , A l a . Code 

1975. I t i s i n t h e b e s t i n t e r e s t o f a c h i l d t o r e s t r i c t t h e 

manner o f h i s o r h e r v i s i t a t i o n w i t h h i s o r h e r p a r e n t o n l y 

when n e c e s s a r y t o p r o t e c t t h e h e a l t h , s a f e t y , o r w e l f a r e o f 

t h e c h i l d . Ex p a r t e Thompson, s u p r a . A j u v e n i l e c o u r t 

e x c e e d s i t s d i s c r e t i o n , h o w e v e r, when i t i m p o s e s an o v e r b r o a d 

r e s t r i c t i o n on v i s i t a t i o n t h a t does more t h a n i s n e c e s s a r y t o 

p r o t e c t t h e c h i l d a n d t h e r e b y u n d u l y i n f r i n g e s on t h e p a r e n t -

c h i l d r e l a t i o n s h i p . P r a t t v. P r a t t , [Ms. 2090249, Aug. 20, 

2010] So. 3d , ( A l a . C i v . App. 2 0 1 0 ) . 

I n P.D. v. S.S. , [Ms. 2090301, J a n . 21, 2011] So. 3d 

, ( A l a . C i v . App. 2 0 1 1 ) , t h e Montgomery J u v e n i l e C o u r t 

d e t e r m i n e d t h a t t h e c h i l d r e n a t i s s u e were d e p e n d e n t and 

a w a r d e d t h e c h i l d r e n ' s m o t h e r , P.D., s u p e r v i s e d v i s i t a t i o n . 

So. 3d a t . P.D. a p p e a l e d , a r g u i n g , among o t h e r 

t h i n g s , t h a t t h e Montgomery J u v e n i l e C o u r t h a d e r r e d i n 
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r e q u i r i n g h e r v i s i t a t i o n t o be s u p e r v i s e d . So. 3d a t . 

T h i s c o u r t r e a s o n e d : 

"We a l s o a g r e e w i t h [P.D.] t h a t t h e j u v e n i l e 
c o u r t e r r e d i n a w a r d i n g h e r o n l y s u p e r v i s e d 
v i s i t a t i o n w i t h t h e c h i l d r e n . The r e c o r d r e v e a l s 
t h a t [P.D.] has n e v e r a b u s e d t h e c h i l d r e n . 
A d d i t i o n a l l y , t h e r e c o r d shows t h a t , s i n c e t h e 
[ c h i l d r e n ' s ] a u n t was g i v e n c u s t o d y o f t h e c h i l d r e n , 
[P.D.] has v o l u n t a r i l y e n r o l l e d h e r s e l f i n p a r e n t i n g 
c l a s s e s . A l t h o u g h t h e a u n t , i n h e r ex p a r t e m o t i o n , 
h a d a l l e g e d t h a t [P.D.] was l i v i n g w i t h a known d r u g 
d e a l e r , t h a t a l l e g a t i o n was n o t s u b s t a n t i a t e d a t 
t r i a l . I n l i g h t o f t h e l a c k o f e v i d e n c e i n d i c a t i n g 
t h a t [P.D.] h a d e v e r a b u s e d t h e c h i l d r e n o r h a d 
p l a c e d t h e c h i l d r e n i n harm's way, s u p e r v i s e d 
v i s i t a t i o n was i m p r o p e r . C f . J a c k s o n v. J a c k s o n , 999 
So. 2d 488, 494 ( A l a . C i v . App. 2007) (main o p i n i o n 
i n d i c a t i n g t h a t l i m i t i n g a p a r e n t ' s v i s i t a t i o n t o 
s u p e r v i s e d v i s i t a t i o n w o u l d be i m p r o p e r when t h e 
m o t h e r h a d b e e n a r r e s t e d o n l y f o r w r i t i n g w o r t h l e s s 
c h e c k s and t h e r e was no e v i d e n c e i n d i c a t i n g t h a t t h e 
m o t h e r 'had e v e r e x p o s e d t h e c h i l d r e n t o i l l e g a l 
d r u g u s e o r a s s o c i a t e d a c t i v i t y o r c o n v e r s a t i o n ' ) . " 

P.D., So. 3d a t . 

S i m i l a r l y , i n t h e p r e s e n t c a s e , t h e r e was no e v i d e n c e 

i n d i c a t i n g t h a t t h e f a t h e r h a d a b u s e d o r n e g l e c t e d t h e c h i l d 

o r t h a t he c o u l d n o t p r o p e r l y c a r e f o r t h e c h i l d 

u n s u p e r v i s e d . 4 Thus, f o r t h e f o r e g o i n g r e a s o n s , we r e v e r s e 

4 I n t e r e s t i n g l y , t h e j u v e n i l e c o u r t f o u n d t h e c h i l d t o be 
d e p e n d e n t i n F e b r u a r y 2009, s e v e r a l months b e f o r e t h e f a t h e r ' s 
p a t e r n i t y o f t h e c h i l d was e s t a b l i s h e d , b a s e d s o l e l y on t h e 
i n a b i l i t y o f t h e m o t h e r t o c a r e f o r t h e c h i l d . The j u v e n i l e 
c o u r t n e v e r e x p r e s s l y f o u n d t h e c h i l d t o be d e p e n d e n t b a s e d on 
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t h e j u d g m e n t o f t h e j u v e n i l e c o u r t i n s o f a r as i t d e n i e d t h e 

f a t h e r u n s u p e r v i s e d v i s i t a t i o n e v e r y o t h e r S a t u r d a y d u r i n g t h e 

d a y t i m e , and we remand t h e c a s e f o r f u r t h e r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . S p e c i f i c a l l y , we i n s t r u c t t h e 

j u v e n i l e c o u r t on remand t o c o n s i d e r l e s s - r e s t r i c t i v e m e a s u r e s 

t o p r o t e c t t h e c h i l d o t h e r t h a n s u p e r v i s e d v i s i t a t i o n , s u c h as 

r e q u i r i n g v i s i t a t i o n t o o c c u r o u t s i d e t h e p r e s e n c e o f A.H. and 

o r d e r i n g t h e f a t h e r n o t t o d r i v e w i t h t h e c h i l d u n l e s s and 

u n t i l he o b t a i n s a v a l i d d r i v e r ' s l i c e n s e . 

The f a t h e r a l s o a r g u e s t h a t t h e j u v e n i l e c o u r t e r r e d i n 

a d m i t t i n g c e r t a i n e v i d e n c e t h a t he c o n t e n d s i s i r r e l e v a n t . 

B e c a u s e we r e v e r s e t h e j u v e n i l e c o u r t ' s j u dgment b a s e d on t h e 

f a t h e r ' s f i r s t a r g u m e n t , we p r e t e r m i t d i s c u s s i o n o f t h e 

f a t h e r ' s e v i d e n t i a r y a r g u m e n t . 

REVERSED AND REMANDED WITH INSTRUCTIONS. 

Thompson, P . J . , and P i t t m a n , B r y a n , and Thomas, J J . , 

c o n c u r i n t h e r e s u l t , w i t h o u t w r i t i n g s . 

any s h o r t c o m i n g s o f t h e f a t h e r . B e c a u s e t h e f a t h e r does n o t 
a p p e a l on t h a t g r o u n d , we do n o t s p e c i f i c a l l y a d d r e s s t h a t 
i s s u e ; h o w e v e r, we do n o t e t h a t , i n t h i s c a s e , we a r e n o t 
d e a l i n g w i t h a p e t i t i o n f o r u n s u p e r v i s e d v i s i t a t i o n f i l e d b y 
a p a r e n t who has b e e n f o u n d t o be u n a b l e t o p r o p e r l y c a r e f o r 
h i s o r h e r c h i l d . 
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