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MAIN, J u s t i c e . 

T a r get Media P a r t n e r s O p e r a t i n g Company, LLC ("Target 

Me d i a " ) , and S p e c i a l t y M a r k e t i n g C o r p o r a t i o n d/b/a Truck 

Market News ( " S p e c i a l t y M a r k e t i n g " ) , b o t h p u b l i s h e r s o f 

magazines d i r e c t e d t o l o n g - h a u l t r u c k d r i v e r s and t o the 
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t r u c k - d r i v i n g i n d u s t r y , have l i t i g a t e d a c o m m e r c i a l - c o n t r a c t 

d i s p u t e s i n c e 2007 i n w h i c h each p a r t y a l l e g e d b r e a c h - o f -

c o n t r a c t c l a i m s a g a i n s t the o t h e r . S p e c i a l t y M a r k e t i n g , a 

p l a i n t i f f below, a l s o a l l e g e d f r a u d u l e n t - m i s r e p r e s e n t a t i o n and 

p r o m i s s o r y - f r a u d c l a i m s a g a i n s t T a rget Media and Ed Leader, 

Target Media's v i c e p r e s i d e n t o f t r u c k i n g , and sought p u n i t i v e 

damages i n a d d i t i o n t o compensatory damages. The l i t i g a t i o n 

c u l m i n a t e d i n a j u r y t r i a l t h a t l a s t e d s e v e r a l days. The j u r y 

r e t u r n e d a v e r d i c t i n f a v o r o f S p e c i a l t y M a r k e t i n g on i t s 

b r e a c h - o f - c o n t r a c t and p r o m i s s o r y - f r a u d c l a i m s a g a i n s t Target 

Media, i n f a v o r o f Leader on the p r o m i s s o r y - f r a u d c l a i m 

a g a i n s t him, i n f a v o r o f S p e c i a l t y M a r k e t i n g on i t s 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m a g a i n s t T a rget Media and 

Leader, and i n f a v o r o f T a rget Media on i t s b r e a c h - o f - c o n t r a c t 

c o u n t e r c l a i m a g a i n s t S p e c i a l t y M a r k e t i n g . Target Media and 

Leader appe a l from t h a t a s p e c t o f the judgment e n t e r e d on the 

j u r y v e r d i c t i n f a v o r o f S p e c i a l t y M a r k e t i n g on i t s c l a i m s 

a g a i n s t T a rget Media and Leader. S p e c i a l t y M a r k e t i n g does not 

a p p e a l the judgment i n s o f a r as i t f o u n d i n f a v o r o f T a rget 

Media on Target Media's c o u n t e r c l a i m . We a f f i r m i n p a r t , 

r e v e r s e i n p a r t , and remand. 
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I. F a c t u a l Background and P r o c e d u r a l H i s t o r y 

T a r get Media, which sometimes does b u s i n e s s as "Target 

D i s t r i b u t i o n P a r t n e r s " or "Target Media P a r t n e r s , " p u b l i s h e s 

a number o f magazines t h a t c o n t a i n a d v e r t i s e m e n t s f o r items o f 

i n t e r e s t t o t r u c k d r i v e r s and the t r u c k i n g i n d u s t r y , such as 

d r i v e r r e c r u i t m e n t and s a l e s o f commercial t r u c k s and p r o d u c t s 

used by t r u c k d r i v e r s . I t d i s t r i b u t e s the magazines 

n a t i o n a l l y t o t r u c k s t o p s , r e s t s t o p s , and s i m i l a r l o c a t i o n s 

f r e q u e n t e d by t r u c k d r i v e r s . These magazines are f r e e o f 

charge. Target Media has a major d i s t r i b u t i o n hub f o r these 

magazines i n Oxfo r d . 

S p e c i a l t y M a r k e t i n g a l s o p u b l i s h e s a f r e e magazine 

d i r e c t e d t o the t r u c k - d r i v i n g i n d u s t r y c a l l e d Truck Market  

News t h a t i s p u b l i s h e d monthly and t h a t c o n t a i n s 

a d v e r t i s e m e n t s f o r p r o d u c t s such as new and used commercial 

t r u c k s , p a r t s , and t r a i l e r s . S p e c i a l t y M a r k e t i n g d i s t r i b u t e s 

Truck Market News t o many of the same l o c a t i o n s where Target 

Media d i s t r i b u t e s i t s magazines. S p e c i a l t y M a r k e t i n g i s a 

f a m i l y b u s i n e s s h e a d q u a r t e r e d i n D a l l a s , Texas, t h a t has been 

i n o p e r a t i o n f o r over 35 y e a r s . I t i s run by T e r r y W. D a v i s 

and h i s s i s t e r , K a t h l e e n D a n i e l s , who have c o n t i n u e d the 
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b u s i n e s s s t a r t e d by t h e i r f a t h e r and who t o g e t h e r own a l l the 

s t o c k i n S p e c i a l t y M a r k e t i n g . 

In 2000, Target Media purchased two b u s i n e s s e s i n Calhoun 

County, P o l l a r d P u b l i s h i n g and J.B. S c o t t , t h a t p u b l i s h e d f r e e 

magazines f o r d i s t r i b u t i o n t o t r u c k d r i v e r s . Target Media 

then employed Gordon Adams and h i s b r o t h e r W a l l a c e Adams, bot h 

of whom had f o r m e r l y worked f o r P o l l a r d P u b l i s h i n g . A f t e r 

the p u r c h a s e s , Leader r e l o c a t e d t o O x f o r d where, i n a d d i t i o n 

t o heading the t r u c k i n g d i v i s i o n of Target Media, he was a l s o 

i n charge of the d i s t r i b u t i o n hub the company o p e r a t e d i n 

Oxfor d . 

In the f a l l of 2002, Jack H u m p h r e v i l l e , Target Media's 

v i c e p r e s i d e n t of a c q u i s i t i o n s , c o n t a c t e d D a v i s t o d i s c u s s 

whether D a v i s and D a n i e l s would be i n t e r e s t e d i n s e l l i n g 

S p e c i a l t y M a r k e t i n g t o Target Media. When D a v i s and D a n i e l s 

d e c i d e d a g a i n s t s e l l i n g S p e c i a l t y M a r k e t i n g , D a v i s and 

H u m p h r e v i l l e began t o d i s c u s s a b u s i n e s s v e n t u r e between the 

companies p u r s u a n t t o which Target Media would d i s t r i b u t e 

Truck Market News f o r S p e c i a l t y M a r k e t i n g . Davis t e s t i f i e d 

t h a t H u m p h r e v i l l e t o l d him he f e l t t h a t S p e c i a l t y M a r k e t i n g 

c o u l d i n c r e a s e i t s a d v e r t i s i n g revenue by 20% a n n u a l l y i f i t 
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used Target Media's d i s t r i b u t i o n s e r v i c e s . H u m p h r e v i l l e put 

Davis i n t o u c h w i t h Gordon Adams, who was a t t h a t time Target 

Media's d i s t r i b u t i o n manager i n O x f o r d , and Davis and Adams 

n e g o t i a t e d a c o n t r a c t they e x e c u t e d on November 21, 2002 ("the 

2002 d i s t r i b u t i o n c o n t r a c t " ) . However, Gordon Adams t e s t i f i e d 

t h a t Leader t o l d him what t o say t o Davis d u r i n g the 

n e g o t i a t i o n s and t h a t he had t o o b t a i n Leader's a p p r o v a l of 

the terms of the 2002 d i s t r i b u t i o n c o n t r a c t b e f o r e i t c o u l d be 

e x e c u t e d . 

The c o n t r a c t s t a t e d : 

"Target D i s t r i b u t i o n P a r t n e r s (TDP) i s p l e a s e d t o 
b i d on d e l i v e r y of Truck Market News. TDP has 
c a r v e d out a n i c h e i n the h i g h l y c o m p e t i t i v e t r u c k 
s t o p d e l i v e r y market because of our High Response 
D e l i v e r y System. As such, TDP can h e l p you maximize 
your a d v e r t i s i n g , m a r k e t i n g , and magazine movement 
needs b y : 

"Hand D e l i v e r y and d i s p l a y n a t i o n w i d e 

"Documentation t h a t i n c l u d e s p r o o f of d e l i v e r y , 
r e t u r n e d ( n o n - p i c k e d up) magazines, s t o r e stamps and 
photos upon r e q u e s t 

" D e l i v e r y t w i c e a month 

"Guaranteed prominent d i s p l a y a t each l o c a t i o n 

"Use of Target Media P a r t n e r s C i r c u l a t i o n , S a l e s and 
D i s t r i b u t i o n program (TMPCSD) f o r hand d e l i v e r y 
l o c a t i o n s o n l y 
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"We have p r i c e d our d e l i v e r y s e r v i c e s of Truck 
Market News on a per s t o p b a s i s . T h i s p r i c e 
i n c l u d e s a l l s l o t t i n g f e e s and hand d e l i v e r y . T h i s 
p r i c e a l s o i n c l u d e s d i s t r i b u t i o n i n our r a c k s and 
f o u r quad boxes. The p r i c e does not i n c l u d e any 
c o s t s a s s o c i a t e d w i t h shipments of your p r o d u c t t o 
our warehouses. T h i s w i l l a l s o a f f o r d you the same 
c o s t even when your magazine adds more pages. We 
b e l i e v e t h a t t h i s a l l - i n c l u s i v e p r i c i n g s t r u c t u r e i s 
e a s i e r t o u n d e r s t a n d than a s t r u c t u r e based on p r i c e 
per pound p l u s v a r i o u s add-ons. 

"Your p r i c e s t r u c t u r e i s i d e n t i f i e d on E x h i b i t A 
a t t a c h e d h e r e t o . 

"The above i s c o n t i n g e n t on your g a i n i n g a p p r o v a l , 
i f n e c e s s a r y , from each Truck Stop c h a i n or 
l o c a t i o n . We w i l l be g l a d t o a s s i s t you i n g a i n i n g 
these a p p r o v a l s . 

"As a p a r t n e r w i t h TDP, you w i l l be a b l e t o use our 
p r o p r i e t a r y TMPCSD s o f t w a r e program t o f u r t h e r 
enhance the b e n e f i t s of our High Response D e l i v e r y 
System. With the h e l p of the i n f o r m a t i o n p r o v i d e d 
by TMPCSD, you are a b l e t o a d j u s t v a r i o u s parameters 
( s u c h as the number of [ m a g a z i n e s ] p l a c e d a t 
i n d i v i d u a l l o c a t i o n s and the r e t u r n f a c t o r ) t h a t 
i n f l u e n c e the draw a l g o r i t h m , which i n t u r n h e l p s 
you improve or o p t i m i z e the number of [ m a g a z i n e s ] 
t h a t you p r i n t . T h i s can r e s u l t i n s a v i n g s or 
b e t t e r u t i l i z a t i o n of your p r i n t i n g d o l l a r s . T h i s 
s e r v i c e i s unmatched by any o t h e r t r u c k s t o p 
d i s t r i b u t i o n company. 

"Truck Market News agrees t o s u p p l y TDP's warehouses 
w i t h the magazines i n a form and time a c c e p t a b l e t o 
TDP. TDP's d e l i v e r y c y c l e b e g i n s on the 28th and 
15th of each month and a l l shipments must be i n our 
warehouses by those d a t e s . 

"Truck Market News agrees t o pay f o r a l l d e l i v e r i e s 
and s e r v i c e s p r o v i d e d f o r or p a i d f o r by TDP w i t h i n 
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10 days upon r e c e i p t of i n v o i c e . We a n t i c i p a t e a 
monthly b i l l i n g c y c l e . 

"Truck Market News agrees t o endorse TDP as i t s 
recommended D e l i v e r y Company f o r Truck Market News 
and agrees t o l e t TDP a d v e r t i s e Truck Market News as 
a p r e f e r r e d customer. Truck Market News agrees not 
to use any m i s l e a d i n g statements t o customers, t h a t 
may confuse or m i s r e p r e s e n t the a c t u a l d u t i e s 
performed f o r Truck Market News, by TDP. 

" E i t h e r p a r t y f o r any reason upon 60 days p r i o r 
w r i t t e n n o t i c e may amend by agreement of bot h 
p a r t i e s or t e r m i n a t e t h i s agreement. 

" T h i s c o n t r a c t i s s u b j e c t t o p e r i o d i c r e v i e w f o r 
customer compliance. 

"We want t o be more than a d e l i v e r y company f o r you. 
We want t o be a b u s i n e s s p a r t n e r . One t h a t d e l i v e r s 
your p r o d u c t , g i v e s you acc e s s e s [ s i c ] t o thousands 
of l o c a t i o n s and g i v e s you a c c u r a t e i n f o r m a t i o n t o 
h e l p you o p t i m i z e your p r i n t i n g and d i s t r i b u t i o n 
c o s t s . 

"  

" E x h i b i t A 

# of 
" L o c a t i o n L o c a t i o n s 

Pocket 
Rate 

Monthly 
Cost 

" P e t r o Shopping C e n t e r s 27 $55 $1,485 

" T r a v e l C e n t e r s of 
America 

53 $55 $2,915 

" W i l l i a m s T r a v e l C e n t e r s 41 $45 $1,845 

"AMBEST 41 $35 $1,435 

"Independent Truck Stops 113 $25 $2,825 

" T o t a l 275 $10,505" 
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The 2002 d i s t r i b u t i o n c o n t r a c t was s i g n e d by Gordon Adams as 

"General Manager" of "Target D i s t r i b u t i o n P a r t n e r s " and by 

Davis as the " P u b l i s h e r " of "Truck Market News." The p a r t i e s 

s u b s e q u e n t l y agreed t o a d j u s t the t o t a l p a i d t o Target Media 

per month by S p e c i a l t y M a r k e t i n g from $10,505 t o $9,750. 

The monthly d e l i v e r y p r o c e s s under the 2002 d i s t r i b u t i o n 

c o n t r a c t began when Trend O f f s e t P r i n t i n g ("Trend") i n D a l l a s 

p r i n t e d the magazines p u b l i s h e d by Target Media and S p e c i a l t y 

M a r k e t i n g . Trend p r i n t e d between 36,000 and 42,000 c o p i e s of 

Truck Market News each month. Trend s h i p p e d most of Target 

Media's magazines and a p p r o x i m a t e l y 7,500 c o p i e s of Truck  

Market News t o Target Media's O x f o r d f a c i l i t y . A c e r t a i n 

number of b o t h Target Media's magazines and Truck Market News 

were s h i p p e d d i r e c t l y from Trend t o more than 60 t e r m i n a l s and 

warehouses o p e r a t e d by Con-way, I n c . , n a t i o n w i d e f o r the 

d e l i v e r y d r i v e r s ' use i n r e s t o c k i n g a l o n g t h e i r r o u t e s . Davis 

h i m s e l f p i c k e d up s e v e r a l hundred c o p i e s of Truck Market News 

and d e l i v e r e d those t o s m a l l "mom-and-pop" t r u c k s t o p s i n the 

area around D a l l a s t h a t were not covered by Target Media's 

d e l i v e r y r o u t e s . The remainder of Target Media's magazines 

and Truck Market News remained a t Trend f o r r o u t e d e l i v e r y . 

T a r g et Media c o n t r a c t e d w i t h an independent d r i v e r i n D a l l a s , 
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Bonnie H a r g i s , t o p i c k up and d i s t r i b u t e those magazines. 

H a r g i s employed a d d i t i o n a l p e r s o n n e l t o a s s i s t her i n p i c k i n g 

up and d e l i v e r i n g the magazines. They a l l made s e v e r a l t r i p s 

t o Trend each month t o l o a d a l l the magazines they were 

employed t o d e l i v e r . 

When a monthly shipment from Trend was r e c e i v e d a t Target 

Media's O x f o r d f a c i l i t y , the magazines were unloaded a t the 

warehouse. T h e r e a f t e r , the p r o c e s s c a l l e d f o r Target Media's 

d e l i v e r y d r i v e r s t o p i c k up the v a r i o u s magazines, l o a d t h e i r 

v e h i c l e s , and d e l i v e r the magazines t o the st o p s on each 

d e l i v e r y r o u t e , where t h e y p l a c e d the v a r i o u s magazines i n t o 

d i s p l a y r a c k s l o c a t e d a t each s t o p . Some d r i v e r s made 

m u l t i p l e t r i p s t o the O x f o r d warehouse t o p i c k up magazines 

f o r d e l i v e r y . A c e r t a i n number of magazines were l e f t a t the 

warehouse f o r the d r i v e r s t o p i c k up i n the middle of the 

month when th e y t r a v e l e d t h e i r r o u t e s a second time t o 

r e s t o c k . At the b e g i n n i n g of the next month, the d r i v e r s 

would remove any c o p i e s of the p r e v i o u s month's magazines 

r e m a i n i n g i n the r a c k s on t h e i r r o u t e s and r e p l a c e them w i t h 

c u r r e n t magazines, then d i s p o s e of the o l d magazines. The 

d r i v e r s were not a l l o w e d t o r e t u r n any of the p r e v i o u s month's 

magazines t o the warehouse. 
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S e v e r a l former Target Media employees a t the O x f o r d 

f a c i l i t y t e s t i f i e d i n the t r i a l . Gordon Adams, who was 

u l t i m a t e l y i n charge of magazine d i s t r i b u t i o n i n O x f o r d , i n 

D a l l a s , and a t the Con-way l o c a t i o n s , worked f o r Target Media 

from 2000 u n t i l September 2004. W a l l a c e Adams took over f o r 

h i s b r o t h e r as a c t i n g manager of d i s t r i b u t i o n u n t i l J a n u a r y 

2006, when Target Media d e c i d e d a g a i n s t p r o m o t i n g W a l l a c e 

Adams t o the manager's p o s i t i o n and h i r e d someone e l s e f o r the 

j o b . Tommy Fow l e r a l s o worked i n O x f o r d f o r Target Media as 

i t s a u d i t manager. 

These t h r e e former Target Media employees t e s t i f i e d t h a t 

T a r get Media d i d not comply w i t h the d e l i v e r y r e q u i r e m e n t s of 

the 2002 d i s t r i b u t i o n c o n t r a c t from the b e g i n n i n g . Gordon 

Adams, Wa l l a c e Adams, and F o w l e r a l l t e s t i f i e d t h a t T a r g e t 

Media d i s c a r d e d most of the Truck Market News magazines b e f o r e 

the magazines were ever l o a d e d onto Target Media's d e l i v e r y 

t r u c k s and vans. O f t e n , they s t a t e d , the magazines t h a t were 

thrown away were s t i l l i n the p l a s t i c wrap i n which t h e y had 

been d e l i v e r e d from Trend, w i t h the bands h o l d i n g bundles of 

magazines s t i l l i n p l a c e . O c c a s i o n a l l y whole p a l l e t s of Truck  

Market News magazines were taken t o a nearby r e c y c l i n g p l a n t 

w i t h o u t b e i n g unloaded a t the O x f o r d f a c i l i t y a t a l l . Gordon 
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Adams, W a l l a c e Adams, and F o w l e r a l s o t e s t i f i e d t h a t when 

Target Media's d e l i v e r y p e r s o n n e l p i c k e d up magazines f o r 

d i s t r i b u t i o n , t h e y were under company o r d e r s t o l o a d a l l of 

Target Media's magazines i n t o t h e i r d e l i v e r y v e h i c l e s f i r s t 

and t o l o a d magazines d e l i v e r e d f o r o t h e r companies, such as 

Truck Market News, o n l y i f t h e r e was room i n the v e h i c l e a f t e r 

T a r g et Media's magazines were l o a d e d . The t h r e e former Target 

Media employees t e s t i f i e d t h a t o f t e n t h e r e was no room l e f t i n 

the d e l i v e r y v e h i c l e s f o r any magazines o t h e r than the ones 

p u b l i s h e d by Target Media, so o t h e r magazines were s i m p l y 

thrown away or d e l i v e r e d t o the r e c y c l i n g p l a n t . 

F u rthermore, t e s t i m o n y r e f l e c t e d t h a t T a rget Media had 

p r e p a r e d a schematic f o r i t s employees d i r e c t i n g the placement 

of magazines i n the r a c k s a t i t s d e l i v e r y d e s t i n a t i o n s . I n 

many i n s t a n c e s , the r a c k s had room o n l y f o r Ta r g e t Media 

magazines, so the magazines f o r which t h e r e was no room i n the 

r a c k s were thrown away a t the t r u c k s t o p s or o t h e r d e l i v e r y 

p o i n t s . Gordon Adams, W a l l a c e Adams, and Fo w l e r a l l t e s t i f i e d 

t h a t they knew i t was wrong t o d i s p o s e of new magazines b e f o r e 

d e l i v e r y had ever been attempted but t h a t they f o l l o w e d o r d e r s 

from Leader i n o r d e r t o keep t h e i r j o b s . They t e s t i f i e d t h a t , 

at t i m e s , a p p r o x i m a t e l y 90% of the c o p i e s of Truck Market News 
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t h a t were s h i p p e d t o the O x f o r d f a c i l i t y were thrown away a t 

the b e g i n n i n g of the month, meaning t h a t o n l y 10% of the 

magazines s h i p p e d t o O x f o r d were d e l i v e r e d t o S p e c i a l t y 

M a r k e t i n g ' s i n t e n d e d r e a d e r s . 

G l y n i s F o r d , a former c l e r i c a l employee w i t h Target 

Media, t e s t i f i e d t h a t her j o b was t o e n t e r f i g u r e s from the 

d e l i v e r y d r i v e r s ' r o u t e s h e e t s i n t o T a r get Media's computer 

system. F o r each magazine t i t l e , the d r i v e r s were supposed t o 

note on t h e i r r o u t e s h e e t s the number of magazines l o a d e d f o r 

d e l i v e r y a t the f i r s t of the month, the number r e s t o c k e d a t 

the middle of the month, and the number of u n d e l i v e r e d 

magazines ( " r e t u r n s " ) d i s p o s e d of a t the end of the month. 

F o r d t e s t i f i e d t h a t she was o r d e r e d by Leader and her o t h e r 

s u p e r i o r s a t Target Media t o make up numbers i f the d r i v e r s 

had not s u p p l i e d numbers. She s a i d she was i n s t r u c t e d t o 

s u p p l y numbers t h a t would make the d e l i v e r y and r e t u r n r e s u l t s 

" l o o k good." F o r d f u r t h e r t e s t i f i e d t h a t f a l s i f y i n g numbers 

f o r the r e p o r t s " b o t h e r e d " her but t h a t she needed her j o b and 

t h e r e f o r e d i d what she was t o l d . 

From Feb r u a r y 2003 through August 2004, Target Media 

p r o v i d e d S p e c i a l t y M a r k e t i n g w i t h s p r e a d s h e e t s t h a t c o n t a i n e d 

d e l i v e r y d a t a f o r Truck Market News from the O x f o r d f a c i l i t y . 
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The s p r e a d s h e e t s were d e s i g n e d t o r e p o r t the l o c a t i o n s t o 

which Truck Market News was d e l i v e r e d , the t o t a l number of 

magazines d e l i v e r e d t o each l o c a t i o n , and the t o t a l number of 

r e t u r n s a t the end of the month. I t was u n d i s p u t e d t h a t 

d i s p o s i n g of the r e t u r n s was p r o p e r procedure because once a 

new monthly magazine was p u b l i s h e d , the p r e v i o u s month's 

p u b l i c a t i o n was no l o n g e r of any use. I t was a l s o u n d i s p u t e d , 

however, t h a t d i s p o s i n g of new magazines, s t i l l banded and 

encased i n p l a s t i c , was h i g h l y improper. D a v i s t e s t i f i e d t h a t 

one of the reasons he agreed t o pay Target Media t o d e l i v e r 

Truck Market News was i t s promise t h a t i t would r e p o r t the 

number of d e l i v e r i e s and r e t u r n s t o him so t h a t he c o u l d 

maximize h i s p r i n t i n g c o s t s , h a v i n g more magazines s h i p p e d t o 

l o c a t i o n s where they moved w e l l and fewer d e l i v e r e d t o 

l o c a t i o n s where more magazines were r e t u r n e d a t the end of the 

month. D u r i n g the time D a v i s was r e c e i v i n g the s p r e a d s h e e t s , 

he t e s t i f i e d t h a t he was not aware t h a t most of the numbers i n 

the r e p o r t s had been f a b r i c a t e d by the Target Media employees 

i n O x f o r d . 

Steve B u r t was employed by Target Media from the f a l l of 

2002 u n t i l F e b r u a r y 2007, when he r e s i g n e d t o d e l i v e r Truck  

Market News f o r S p e c i a l t y M a r k e t i n g . B u r t had taken 
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photographs a t Target Media's r e q u e s t d u r i n g h i s d e l i v e r y 

r o u t e s , which the company used as p r o o f of magazine d e l i v e r y 

and as a method t o a u d i t i t s d r i v e r s by r e v i e w i n g photographs 

taken of magazines p l a c e d i n the d i s p l a y r a c k s . B u r t 

i n i t i a l l y p u r c h a s e d d i s p o s a b l e cameras but l a t e r began t a k i n g 

the photographs w i t h a d i g i t a l camera. A t some p o i n t , B u r t 

began t o photograph v a r i o u s new magazines, i n c l u d i n g Truck  

Market News, t h a t were b e i n g thrown i n t o dumpsters or l e f t on 

the l o a d i n g dock of a nearby r e c y c l i n g p l a n t . Sometime i n 

l a t e 2006, B u r t l e a r n e d from H a r g i s t h a t D avis had asked her 

t o check the r a c k s i n the t r u c k s t o p s on her d e l i v e r y r o u t e s 

i n D a l l a s and t o l e t him know i f a magazine p u b l i s h e d by a 

c o m p e t i t o r o t h e r than Target Media was r e p l a c i n g Truck Market  

News i n the r a c k s . She c o n t a c t e d B u r t because she thought he 

might have some photographs t h a t would shed l i g h t on the 

problem. 

I n J a n u a r y 2007, B u r t t r a v e l e d t o D a l l a s t o meet w i t h 

Davis and D a n i e l s . B u r t t e s t i f i e d t h a t he t o l d them t h a t the 

c o m p e t i t o r ' s magazine was not t h e i r problem but t h a t Target 

Media was. B u r t showed Davis and D a n i e l s h i s photographs of 

the magazines t h a t were b e i n g thrown away e v e r y month a t 

Target Media, i n c l u d i n g numerous photographs d e p i c t i n g 
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packages of Truck Market News, s t i l l banded and wrapped i n 

p l a s t i c , on the warehouse docks a t Target Media, i n dumpsters, 

and a t the r e c y c l i n g f a c i l i t y t h a t a c c e p t e d many of T a r g e t 

Media's magazines f o r d i s p o s a l . He a d m i t t e d t o Davis and 

D a n i e l s t h a t he was g u i l t y of t h r o w i n g away t h e i r new 

magazines and t o l d them t h a t o n l y a s m a l l percentage of Truck  

Market News s h i p p e d t o the O x f o r d f a c i l i t y was b e i n g d e l i v e r e d 

by Target Media d r i v e r s . A f t e r t h i s meeting, Davis d e c i d e d t o 

end h i s c o n t r a c t w i t h Target Media, and he h i r e d B u r t t o 

d e l i v e r h i s magazines. On J a n u a r y 19, 2007, S p e c i a l t y 

M a r k e t i n g and B u r t e x e c u t e d a t h r e e - y e a r c o n t r a c t under which 

B u r t agreed t o d e l i v e r Truck Market News f o r $9,500 per month. 

Davis t e s t i f i e d t h a t he and D a n i e l s were stunned and 

shocked when they t a l k e d w i t h B u r t and saw h i s photographs. 

They knew t h a t t h e i r b u s i n e s s had not s u s t a i n e d the growth 

H u m p h r e v i l l e had e s t i m a t e d they would see i f they employed 

Target Media t o d e l i v e r Truck Market News but had not r e a l i z e d 

t h a t o n l y a s m a l l percentage of t h e i r magazines e n t r u s t e d t o 

Target Media i n O x f o r d were b e i n g d e l i v e r e d . Davis t e s t i f i e d 

as t o not o n l y the money S p e c i a l t y M a r k e t i n g had p a i d Target 

Media f o r d e l i v e r y of c o p i e s of Truck Market News t h a t were 

i n s t e a d b e i n g thrown away, but a l s o as t o the monthly c o s t of 
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p r i n t i n g Truck Market News and the monthly d e l i v e r y f e e s 

n e c e s s a r y t o have thousands of c o p i e s of the magazine 

d e l i v e r e d t o Target Media's O x f o r d f a c i l i t y . Davis c a l c u l a t e d 

t h a t S p e c i a l t y M a r k e t i n g had p a i d Target Media a p p r o x i m a t e l y 

$430,000 i n fees under the 2002 d i s t r i b u t i o n c o n t r a c t and t h a t 

S p e c i a l t y M a r k e t i n g had i n c u r r e d over $900,000 i n p r i n t i n g 

c o s t s from December 2002 through J a n u a r y 2007 f o r magazines 

most of which had been d i s c a r d e d . 

On October 5, 2007, S p e c i a l t y M a r k e t i n g , D a v i s , and 

D a n i e l s sued Target M e d i a , 1 Leader, Gordon Adams, W a l l a c e 

Adams, Fowler, and P a u l B a n n i s t e r ( a former manager w i t h 

Target M e d i a ) , a l l e g i n g b r e a c h of c o n t r a c t , p r o m i s s o r y f r a u d , 

i n t e n t i o n a l i n t e r f e r e n c e w i t h b u s i n e s s r e l a t i o n s , n e g l i g e n c e 

and wantonness, and f r a u d u l e n t m i s r e p r e s e n t a t i o n . S p e c i a l t y 

M a r k e t i n g , D a v i s , and D a n i e l s sought p u n i t i v e damages as w e l l 

as compensatory damages i n t h e i r c o m p l a i n t . Target Media 

l a t e r f i l e d a c o u n t e r c l a i m a g a i n s t S p e c i a l t y M a r k e t i n g , 

a l l e g i n g b r e a c h of c o n t r a c t and money owed on an open account. 

1 I n a d d i t i o n t o Target Media P a r t n e r s O p e r a t i n g Company, 
LLC, S p e c i a l t y M a r k e t i n g a l s o sued Target Media P a r t n e r s , 
I n c . , and Target Media P a r t n e r s O p e r a t i n g Company. A f t e r 
l e a r n i n g t h a t T a rget Media's c o r r e c t c o r p o r a t e name i s " T a r g e t 
Media P a r t n e r s O p e r a t i n g Company, LLC," S p e c i a l t y M a r k e t i n g 
proceeded w i t h the l a w s u i t o n l y a g a i n s t t h a t e n t i t y . 
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S h o r t l y a f t e r l i t i g a t i o n began, S p e c i a l t y M a r k e t i n g , 

D a v i s , and D a n i e l s d i s m i s s e d B a n n i s t e r as a defendant. A l l 

r e m a i n i n g p a r t i e s a c t i v e l y pursued t h e i r c l a i m s and engaged i n 

e x t e n s i v e d i s c o v e r y . They a l s o f i l e d summary-judgment 

motions, but the t r i a l c o u r t d e n i e d a l l of those motions. 

B e f o r e t r i a l , the t r i a l c o u r t d i s m i s s e d Davis and D a n i e l s as 

p l a i n t i f f s and d i s m i s s e d S p e c i a l t y M a r k e t i n g ' s c l a i m s a l l e g i n g 

n e g l i g e n c e and wantonness and i n t e n t i o n a l i n t e r f e r e n c e w i t h 

b u s i n e s s r e l a t i o n s . The case proceeded t o a j u r y t r i a l 

b e g i n n i n g on May 3, 2010, on S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f -

c o n t r a c t , p r o m i s s o r y - f r a u d , and f r a u d u l e n t - m i s r e p r e s e n t a t i o n 

c l a i m s and Target Media's c o u n t e r c l a i m . D u r i n g the t r i a l , the 

c o u r t d i s m i s s e d Gordon Adams, W a l l a c e Adams, and F o w l e r as 

de f e n d a n t s . Target Media and Leader moved f o r a judgment as 

a matter of law ("JML") as t o S p e c i a l t y M a r k e t i n g ' s c l a i m s a t 

the c l o s e of S p e c i a l t y M a r k e t i n g ' s e v i d e n c e , and a l l p a r t i e s 

moved f o r a JML a t the c l o s e of a l l the e v i d e n c e . The t r i a l 

c o u r t p r e p a r e d s e p a r a t e v e r d i c t forms t h a t r e q u i r e d the j u r y 

t o make a d e t e r m i n a t i o n of l i a b i l i t y as t o each of S p e c i a l t y 

M a r k e t i n g ' s c l a i m s - - b r e a c h of c o n t r a c t a g a i n s t Target Media, 

p r o m i s s o r y f r a u d a g a i n s t Target Media and Leader, and 

f r a u d u l e n t m i s r e p r e s e n t a t i o n a g a i n s t Target Media and Leader, 
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and as t o T a rget Media's c l a i m s - - b r e a c h of c o n t r a c t and open 

account a g a i n s t S p e c i a l t y M a r k e t i n g . The forms r e q u i r e d the 

j u r y t o r e t u r n a s e p a r a t e compensatory-damages award f o r each 

c l a i m and c o u n t e r c l a i m and a l l o w e d the j u r y t o award p u n i t i v e 

damages t o S p e c i a l t y M a r k e t i n g as t o i t s p r o m i s s o r y - f r a u d and 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m s i f the j u r y found such 

damages a p p r o p r i a t e . 

The j u r y r e t u r n e d v e r d i c t s i n f a v o r of S p e c i a l t y 

M a r k e t i n g on i t s b r e a c h - o f - c o n t r a c t c l a i m , awarding 

compensatory damages of $851,552; i n f a v o r of T a rget Media on 

i t s b r e a c h - o f - c o n t r a c t c o u n t e r c l a i m , awarding compensatory 

damages of $48,800; i n f a v o r of S p e c i a l t y M a r k e t i n g and 

a g a i n s t Target Media on S p e c i a l t y M a r k e t i n g ' s p r o m i s s o r y - f r a u d 

c l a i m , awarding compensatory damages of $210,000 and p u n i t i v e 

damages of $630,000; i n f a v o r of Leader on S p e c i a l t y 

M a r k e t i n g ' s p r o m i s s o r y - f r a u d c l a i m ; and i n f a v o r of S p e c i a l t y 

M a r k e t i n g and a g a i n s t T a rget Media and Leader on S p e c i a l t y 

M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m , awarding 

compensatory damages of $167,800 and p u n i t i v e damages of 

$503,400. 

The t r i a l c o u r t e n t e r e d a judgment on the v e r d i c t s on May 

13, 2010. On June 11, T a rget Media f i l e d a postjudgment 
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motion t o a l t e r or amend the judgment t o r e f l e c t i t s c o r r e c t 

c o r p o r a t e name, Target Media P a r t n e r s O p e r a t i n g Company, LLC, 

i n s t e a d of " T a r g e t M e d i a " as the judgment r e f e r r e d t o i t . On 

June 14, Target Media and Leader f i l e d a postjudgment motion 

renewing t h e i r motion f o r a JML and r e q u e s t i n g a new t r i a l 

and/or a r e m i t t i t u r ; i n a d d i t i o n , they f i l e d a s e p a r a t e motion 

on June 14 a s k i n g the c o u r t t o a l l o w them t o submit t h e i r 

f i n a n c i a l statements under s e a l . On August 30, the t r i a l 

c o u r t e n t e r e d an o r d e r amending the judgment t o r e f l e c t the 

c o r r e c t c o r p o r a t e name f o r Target M e d i a . A l s o on August 30, 

the t r i a l c o u r t e n t e r e d an o r d e r denying the postjudgment 

motion f o r a JML, new t r i a l , and/or r e m i t t i t u r f i l e d by Target 

Media and L e a d e r . On September 2, S p e c i a l t y M a r k e t i n g f i l e d 

a motion a s k i n g the t r i a l c o u r t t o amend i t s August 30 o r d e r 

denying Target Media and Leader's postjudgment motion t o s t a t e 

the f a c t o r s the c o u r t c o n s i d e r e d when i t d e n i e d the m o t i o n . 

On September 7, Target Media and Leader f i l e d a response t o 

S p e c i a l t y M a r k e t i n g ' s motion i n which they " a g a i n r e q u e s t [ e d ] 

a h e a r i n g on t h e i r p o s t t r i a l motions i n c l u d i n g a l l h e a r i n g s 

r e q u i r e d by Hammond v. C i t y of Gadsden, 439 So. 2d 1374 ( A l a . 

1986) and Alabama Code [§]6-11-23 (1975)." On September 13, 

the t r i a l c o u r t s e t a l l pending motions f o r a h e a r i n g on 
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November 9.2 On September 21, T a r g e t Media and Leader 

appealed. S p e c i a l t y M a r k e t i n g d i d not c r o s s - a p p e a l from the 

judgment a g a i n s t i t on T a r g e t Media's c o u n t e r c l a i m . 

I I . S t a n d a r d of Review 

A. Motion f o r a JML 

"When r e v i e w i n g a r u l i n g on a motion f o r a JML, 
t h i s C ourt uses the same s t a n d a r d the t r i a l c o u r t 
used i n i t i a l l y i n d e c i d i n g whether t o g r a n t or deny 
the motion f o r a JML. Palm Harbor Homes, In c . v.  
Crawford, 689 So. 2d 3 ( A l a . 1997) . Regarding 
q u e s t i o n s of f a c t , the u l t i m a t e q u e s t i o n i s whether 
the nonmovant has p r e s e n t e d s u f f i c i e n t e v i d e n c e t o 
a l l o w the case t o be s u b m i t t e d t o the j u r y f o r a 
f a c t u a l r e s o l u t i o n . C a r t e r v. Henderson, 598 So. 2d 
1350 ( A l a . 1992) . The nonmovant must have p r e s e n t e d 
s u b s t a n t i a l e v i d e n c e i n o r d e r t o w i t h s t a n d a motion 
f o r a JML. See § 12-21-12, A l a . Code 1975; West v. 
Founders L i f e Assurance Co. of F l o r i d a , 547 So. 2d 
870, 871 ( A l a . 1989) . A r e v i e w i n g c o u r t must 
determine whether the p a r t y who bears the burden of 
p r o o f has produced s u b s t a n t i a l e v i d e n c e c r e a t i n g a 
f a c t u a l d i s p u t e r e q u i r i n g r e s o l u t i o n by the j u r y . 
C a r t e r , 598 So. 2d a t 1353. In r e v i e w i n g a r u l i n g 
on a motion f o r a JML, t h i s C ourt views the e v i d e n c e 
i n the l i g h t most f a v o r a b l e t o the nonmovant and 
e n t e r t a i n s such r e a s o n a b l e i n f e r e n c e s as the j u r y 
would have been f r e e t o draw. I d . R e g a r d i n g a 
q u e s t i o n of law, however, t h i s Court i n d u l g e s no 
presumption of c o r r e c t n e s s as t o the t r i a l c o u r t ' s 
r u l i n g . R i c w i l , I n c . v. S.L. Pappas & Co., 599 So. 
2d 1126 ( A l a . 1992)." 

2On November 8, the t r i a l c o u r t c a n c e l e d the h e a r i n g s e t 
f o r November 9 because, i t s a i d , as a r e s u l t of the f i l i n g of 
a n o t i c e of a p p e a l on September 21, 2010, i t was " w i t h o u t 
j u r i s d i c t i o n t o r u l e on any pending motions a t t h i s time due 
to the a p p e l l a t e s t a t u s of t h i s case." 
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Waddell & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 875 

So. 2d 1143, 1152 ( A l a . 2003). 

B. M o t i o n f o r a New T r i a l 

" I n d i s c u s s i n g the s t a n d a r d of r e v i e w i n an 
a p p e a l from a judgment based on a j u r y v e r d i c t where 
the t r i a l c o u r t has d e n i e d a motion f o r a new t r i a l , 
t h i s Court has s t a t e d : 

" ' " J u r y v e r d i c t s are presumed c o r r e c t , 
and t h i s p resumption i s s t r e n g t h e n e d by the 
t r i a l c o u r t ' s d e n i a l of a motion f o r a new 
t r i a l . T h e r e f o r e , a judgment based on a 
j u r y v e r d i c t w i l l not be r e v e r s e d u n l e s s i t 
i s ' p l a i n l y and p a l p a b l y ' wrong."' 

"T a n k s l e y v. Alabama Gas Corp., 568 So. 2d 731, 734 
( A l a . 1990) ( q u o t i n g Davis v. U l i n , 545 So. 2d 14, 
15 ( A l a . 1 9 8 9 ) ) . " 

P e t t y - F i t z m a u r i c e v. Steen, 871 So. 2d 771, 773 ( A l a . 2003). 

I I I . A n a l y s i s 

We f i r s t address S p e c i a l t y M a r k e t i n g ' s argument t h a t 

T a r get Media and Leader's a p p e a l s h o u l d be d i s m i s s e d as b e i n g 

from a n o n f i n a l judgment. We then address whether the t r i a l 

c o u r t p r o p e r l y d e n i e d Target Media and Leader's postjudgment 

motion. 

A. The Judgment 

S p e c i a l t y M a r k e t i n g argues t h a t the t r i a l c o u r t ' s August 

30, 2010, o r d e r denying Target Media and Leader's postjudgment 

motion was not a f i n a l o r d e r because, i t argues, the August 30 

21 



1091758 

o r d e r d i d not c o m p l e t e l y a d j u d i c a t e a l l m a t t e r s i n c o n t r o v e r s y 

between the p a r t i e s . T h e r e f o r e , S p e c i a l t y M a r k e t i n g argues, 

because the a p p e a l i s taken from a n o n f i n a l judgment, t h i s 

C o urt s h o u l d d i s m i s s the a p p e a l . In response, Target Media 

and Leader argue t h a t the August 30 o r d e r was f i n a l and t h a t 

t h e y f i l e d a t i m e l y n o t i c e of a p p e a l w i t h i n 42 days of the 

i s s u a n c e of the August 30 o r d e r . We agree. 

The t r i a l c o u r t e n t e r e d a judgment on the j u r y ' s v e r d i c t s 

on May 13, 2010. On June 14, Target Media and Leader f i l e d a 

t i m e l y postjudgment motion p u r s u a n t t o R u l e s 50(b) and 59(a) 

and ( f ) , A l a . R. C i v . P., renewing t h e i r motion f o r a JML, 

r e q u e s t i n g a new t r i a l , and/or r e q u e s t i n g a r e m i t t i t u r of the 

punitive-damages awards. They a l s o f i l e d a s e p a r a t e motion t o 

a l l o w them t o submit t h e i r f i n a n c i a l statements under s e a l . 

T a r g et Media and Leader r e q u e s t e d a h e a r i n g on t h e i r 

postjudgment motion, and the p o r t i o n of the motion r e q u e s t i n g 

a r e m i t t i t u r s p e c i f i c a l l y i n c l u d e d a r e q u e s t f o r a h e a r i n g on 

the i s s u e of p u n i t i v e damages pu r s u a n t t o t h i s C o u r t ' s 

d e c i s i o n s i n Hammond v. C i t y of Gadsden, 493 So. 2d 1374 ( A l a . 

1986), and Green O i l Co. v. Hornsby, 539 So. 2d 218 ( A l a . 

1989). A c c o r d i n g t o Rule 4 ( a ) ( 3 ) , A l a . R. App. P., such a 
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postjudgment motion suspends the time i n which a p a r t y must 

ap p e a l from a f i n a l judgment: 

"The f i l i n g of a post-judgment motion p u r s u a n t t o 
Rules 50, 52, 55 or 59 of the Alabama Rules of C i v i l 
P rocedure ( [ A l a . R. C i v . P.]) s h a l l suspend the 
r u n n i n g of the time f o r f i l i n g a n o t i c e of a p p e a l . 
In cases where post-judgment motions are f i l e d , the 
f u l l time f i x e d f o r f i l i n g a n o t i c e of appea l s h a l l 
be computed from the date of the e n t r y i n the c i v i l 
d o cket of an o r d e r g r a n t i n g or denying such motion. 
. . . " 

When the t r i a l c o u r t e n t e r e d i t s o r d e r on August 30 denying 

Target Media and Leader's postjudgment motion, t h e y then had 

42 days from August 30 i n which t o a p p e a l . 

Even though the t r i a l c o u r t ' s o r d e r of August 30 d i s p o s e d 

of a l l motions then pending, S p e c i a l t y M a r k e t i n g f i l e d a 

motion on September 2 a s k i n g the t r i a l c o u r t t o amend i t s 

August 30 o r d e r t o s t a t e the f a c t o r s on which the c o u r t r e l i e d 

i n d enying the postjudgment motion. Then, on September 7, 

Target Media and Leader renewed t h e i r motion f o r a h e a r i n g on 

t h e i r postjudgment motion, i n c l u d i n g the h e a r i n g on p u n i t i v e 

damages p u r s u a n t t o Hammond and Green O i l . S p e c i a l t y 

M a r k e t i n g r e l i e s on the pendency of these two motions i n 

a r g u i n g t h a t the August 30 o r d e r was not f i n a l . S p e c i a l t y 

M a r k e t i n g a l s o argues t h a t T a rget Media's June 14 motion 

s e e k i n g t o f i l e i t s f i n a n c i a l r e c o r d s under s e a l remained 
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pending a f t e r the t r i a l c o u r t e n t e r e d i t s August 30 o r d e r 

because, i t argues, i t i s not the k i n d of motion t h a t can be 

d e n i e d by o p e r a t i o n of law p u r s u a n t t o Rule 59.1, A l a . R. C i v . 

P. Because these t h r e e motions were s t i l l p e nding, S p e c i a l t y 

M a r k e t i n g argues, the August 30 o r d e r was not f i n a l because, 

i t s a y s, the t r i a l c o u r t d i d not " c o m p l e t e l y a d j u d i c a t e a l l 

m a t t e r s i n c o n t r o v e r s y between the p a r t i e s . " S p e c i a l t y 

M a r k e t i n g ' s b r i e f , a t 28. 

T h i s Court c o n s i d e r e d a s i m i l a r s i t u a t i o n i n Southeast  

E n v i r o n m e n t a l I n f r a s t r u c t u r e , L.L.C. v. R i v e r s , 12 So. 3d 32 

( A l a . 2008). In t h a t case the l o s i n g p a r t y a t t r i a l , 

S o utheast E n v i r o n m e n t a l I n f r a s t r u c t u r e ("SEI"), f i l e d a 

postjudgment motion t o g e t h e r w i t h a motion f o r a r e m i t t i t u r 

and r e q u e s t e d a Hammond/Green O i l h e a r i n g . The t r i a l c o u r t 

s c h e d u l e d a h e a r i n g , but i n f o r m e d the p a r t i e s t h a t i t would 

c o n s i d e r a l l o t h e r postjudgment motions a t the h e a r i n g and 

t h a t i t would s c h e d u l e another h e a r i n g on the motion f o r a 

r e m i t t i t u r . I n s t e a d , the t r i a l c o u r t e n t e r e d an o r d e r denying 

SEI's postjudgment motions f o r a new t r i a l , a JML, and a 

r e m i t t i t u r . The w i n n i n g p a r t y , R i v e r s , then f i l e d a motion 

f o r the c o u r t t o h o l d a h e a r i n g on SEI's r e m i t t i t u r motion. 

SEI opposed R i v e r s ' s motion, a r g u i n g t h a t the t r i a l c o u r t ' s 
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d e n i a l of i t s postjudgment motions l e f t the t r i a l c o u r t 

w i t h o u t j u r i s d i c t i o n t o h o l d a h e a r i n g on i t s motion f o r a 

r e m i t t i t u r . SEI contended t h a t i t s o n l y remedy was t o a p p e a l 

the o r d e r denying i t s postjudgment motions. The t r i a l c o u r t 

r e j e c t e d SEI's arguments and h e l d t h a t SEI had waived i t s 

r i g h t t o a r e m i t t i t u r h e a r i n g or had i n v i t e d any e r r o r 

r e s u l t i n g from the absence of such a h e a r i n g . T h i s Court 

agreed w i t h SEI t h a t a f t e r the t r i a l c o u r t d e n i e d SEI's 

postjudgment motions, the t r i a l c o u r t " l o s t j u r i s d i c t i o n t o 

' r e c o n s i d e r ' those postjudgment motions." 12 So. 3d a t 49. 

The Court c o n t i n u e d : 

"In Ex p a r t e A l l s t a t e L i f e I n s . Co., 741 So. 2d 
1066, 1070 ( A l a . 1999), t h i s C ourt s t a t e d : 

"  

"... 'This Court has c l e a r l y warned 
the bench and the bar not t o attempt t o use 
a Rule 59 or Rule 60 motion as a s u b s t i t u t e 
f o r an a p p e a l . " I n view of the f a c t t h a t 
t h i s case p r e s e n t s t o us t h a t s i t u a t i o n , we 
take t h i s o p p o r t u n i t y t o p o i n t out t o the 
bench and bar t h a t the Rules of C i v i l 
P rocedure do not a u t h o r i z e a movant t o f i l e 
a motion t o r e c o n s i d e r the t r i a l judge's 
r u l i n g on h i s own post-judgment motion." 
[Ex p a r t e Dowling,] 477 So. 2d [400,] 404 
[ ( A l a . 1 9 8 5 ) ] . J u s t r e c e n t l y , t h i s C ourt 
has r e i t e r a t e d : " [ I ] f a p a r t y has h i s own 
post-judgment motion d e n i e d , the r e v i e w of 
t h a t d e n i a l i s by a p p e a l . The r u l e s do not 
p r o v i d e f o r a 'motion t o r e c o n s i d e r ' the 
d e n i a l of one's own post-judgment motion." 
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Ex p a r t e Mutual Savings L i f e I n s . Co., [765 
So. 2d 649, 651 ( A l a . 1 9 9 8 ) ] . 

"'The Court of C i v i l A ppeals has a l s o 
s t a t e d t h a t the r u l e t h a t a t r i a l c o u r t 
cannot e n t e r t a i n a motion t o " r e c o n s i d e r " 
i t s p r e v i o u s o r d e r denying a post-judgment 
motion i s more than a mere " t e c h n i c a l i t y " 
under the Alabama Rules of C i v i l P rocedure, 
but i s based on the c o u r t ' s l o s s of 
j u r i s d i c t i o n over the case. Package  
Express C e n t e r , I n c . v. M o t l e y , 717 So. 2d 
378 ( A l a . C i v . App. 1998).' 

"See a l s o P i n k e r t o n Sec. & I n v e s t i g a t i o n S e r v s . ,  
Inc. v. Chamblee, 961 So. 2d 97, 101-02 ( A l a . 2006), 
i n which t h i s C ourt s t a t e d : 

"'A motion t o r e c o n s i d e r the t r i a l c o u r t ' s 
d e n i a l of a postjudgment motion i s b a r r e d 
because a f t e r the d e n i a l the t r i a l c o u r t 
l o s e s j u r i s d i c t i o n over the a c t i o n . Ex  
p a r t e A l l s t a t e L i f e I n s . Co., 741 So. 2d 
1066, 1070 ( A l a . 1999) .... 

"'Thus, "'when a post-judgment motion 
i s d e n i e d , the r e v i e w of t h a t d e n i a l i s by 
a p p e a l , not by a motion t o r e c o n s i d e r . ' " 
Ex p a r t e Mutual Sav. L i f e I n s . Co., 765 So. 
2d 649, 651 ( A l a . 1998) ( q u o t i n g M c A l i s t e r  
v. Deatherage, 523 So. 2d 387, 389 ( A l a . 
1988)).' 

" A c c o r d i n g l y , SEI was c o r r e c t i n a r g u i n g t h a t , a f t e r 
i t s December 11, 2006, o r d e r d e n y i n g the 
postjudgment motions, the t r i a l c o u r t d i d not have 
j u r i s d i c t i o n t o h o l d a h e a r i n g on SEI's motion f o r 
a r e m i t t i t u r . " 

12 So. 3d a t 49-50 ( f o o t n o t e o m i t t e d ) . 

A p p l y i n g SEI t o the f a c t s of t h i s case, we conclude t h a t , 

a f t e r the t r i a l c o u r t e n t e r e d i t s o r d e r of August 30, 2010, i t 

26 



1091758 

l o s t j u r i s d i c t i o n over the case. The motions f i l e d on 

September 2 and September 7 by S p e c i a l t y M a r k e t i n g and Target 

Media, r e s p e c t i v e l y , were, i n e f f e c t , motions t o " r e c o n s i d e r " 

and were t h e r e f o r e i n e f f e c t i v e . Furthermore, the t r i a l c o u r t 

had no a u t h o r i t y t o e n t e r the o r d e r of September 13 p u r p o r t i n g 

to s c h e d u l e a h e a r i n g on the r e m i t t i t u r motion. The August 30 

o r d e r d e nying Target Media and Leader's postjudgment motions 

was c l e a r l y a f i n a l o r d e r , and Target Media and Leader 

p r o p e r l y f i l e d t h e i r n o t i c e of a p p e a l . We conclude t h a t the 

n o t i c e of a p p e a l f i l e d on September 21 was t i m e l y and t h a t 

t h i s a p p e a l was taken from a f i n a l judgment. 

B. Breach of C o n t r a c t 

Target Media f i r s t argues t h a t i t d i d not b r e a c h the 2002 

d i s t r i b u t i o n c o n t r a c t . In o r d e r t o e s t a b l i s h t h a t the b r e a c h 

of c o n t r a c t a l l e g e d i n i t s c o m p l a i n t o c c u r r e d , S p e c i a l t y 

M a r k e t i n g needed t o prove "'(1) the e x i s t e n c e of a v a l i d 

c o n t r a c t b i n d i n g the p a r t i e s i n the a c t i o n , (2) [ S p e c i a l t y 

M a r k e t i n g ' s ] own performance under the c o n t r a c t , (3) [Target 

Media's] nonperformance, and (4) damages.'" Employees'  

B e n e f i t Ass'n v. G r i s s e t t , 732 So. 2d 968, 975 ( A l a . 1998) 
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( q u o t i n g Southern Med. H e a l t h Sys., I n c . v. Vaughn, 669 So. 2d 

98, 99 ( A l a . 1995) ( c i t a t i o n s o m i t t e d ) ) . 3 

As t o the f i r s t element, i t i s u n d i s p u t e d t h a t a v a l i d 

c o n t r a c t - - t h e 2002 d i s t r i b u t i o n c o n t r a c t - - e x i s t e d . Under the 

c o n t r a c t , T a rget Media agreed t o : 

• Hand d e l i v e r the magazine Truck Market News and d i s p l a y 
i t n a t i o n w i d e . 

• P r o v i d e documentation (proof of d e l i v e r y , magazines not 
p i c k e d up, e t c . ) . 

• D e l i v e r the magazine t w i c e a month t o a p p r o x i m a t e l y 275 
l o c a t i o n s . 

• P r o m i n e n t l y d i s p l a y the magazine a t each l o c a t i o n . 

• A l l o w S p e c i a l t y M a r k e t i n g t o use a p r o p r i e t a r y s o f t w a r e 
program t o enhance the b e n e f i t s of Target Media's "High 
Response D e l i v e r y System." 

Under the c o n t r a c t , S p e c i a l t y M a r k e t i n g agreed t o : 

• D e l i v e r magazines t o Target Media's warehouses (7,500 t o 
O x f o r d f a c i l i t y , remainder s t a y e d i n D a l l a s ) . 

• Pay Target Media $9,750 per month f o r d e l i v e r y s e r v i c e s . 

The w r i t t e n c o n t r a c t was o f f e r e d i n e v i d e n c e , and the j u r o r s 

were a b l e t o r e a d the c o n t r a c t f o r themselves. 

3Because S p e c i a l t y M a r k e t i n g d i d not c r o s s - a p p e a l the 
judgment i n f a v o r of Target Media on i t s c o u n t e r c l a i m , we need 
not d i s c u s s how Target Media needed t o e s t a b l i s h t h a t the 
b r e a c h of c o n t r a c t a l l e g e d i n i t s c o u n t e r c l a i m o c c u r r e d . 
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As t o the second element, S p e c i a l t y M a r k e t i n g produced 

c o p i e s of the checks by which i t p a i d f o r Target Media's 

d e l i v e r y s e r v i c e s from 2002 through most of 2006, from which 

the j u r y c o u l d have c o n c l u d e d t h a t S p e c i a l t y M a r k e t i n g p r o v e d 

i t s performance under the c o n t r a c t , except f o r a p p r o x i m a t e l y 

f i v e months when S p e c i a l t y M a r k e t i n g d i d not pay the i n v o i c e s 

from Target Media. 

As t o the t h i r d element, S p e c i a l t y M a r k e t i n g ' s w i t n e s s e s 

t e s t i f i e d as t o the d e s t r u c t i o n of l a r g e numbers of new 

magazines p u b l i s h e d by S p e c i a l t y M a r k e t i n g , as t o Target 

Media's o r d e r s t o i t s d e l i v e r y d r i v e r s t h a t Truck Market News 

was t o be l o a d e d and d e l i v e r e d o n l y i f t h e r e was room l e f t i n 

t h e i r v e h i c l e s a f t e r T a r get Media's magazines were l o a d e d , and 

as t o Target Media's sch e m a t i c s of the d i s p l a y r a c k s t h a t l e f t 

no room f o r Truck Market News. S p e c i a l t y M a r k e t i n g p r e s e n t e d 

photographs of magazines s t i l l banded and encased i n p l a s t i c 

t h a t had been thrown i n t o dumpsters or taken t o a r e c y c l i n g 

p l a n t and p r e s e n t e d Ford's t e s t i m o n y t h a t she "made up" the 

numbers n e c e s s a r y t o complete d i s t r i b u t i o n r e p o r t s t h a t were 

forwarded t o S p e c i a l t y M a r k e t i n g . Target Media i n t r o d u c e d 

t e s t i m o n y t h a t Gordon Adams and W a l l a c e Adams were r e s p o n s i b l e 

f o r the d e s t r u c t i o n of magazines and e x p l a i n i n g the 
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i n s t r u c t i o n s t o Target Media employees t o i n v e n t numbers f o r 

r e p o r t s and Leader's t e s t i m o n y t h a t he never o r d e r e d employees 

t o d e s t r o y new magazines. Target Media a t t a c k e d B u r t , 

p o r t r a y i n g him as an o p p o r t u n i s t who s t a g e d the photographs he 

showed Davis and D a n i e l s i n o r d e r t o o b t a i n a l u c r a t i v e 

d e l i v e r y c o n t r a c t f o r h i m s e l f and e m p h a s i z i n g h i s a d m i s s i o n 

t h a t he had d e s t r o y e d thousands of c o p i e s of Truck Market  

News. The j u r y had ample e v i d e n c e from which i t c o u l d have 

determined e i t h e r t h a t the Adams b r o t h e r s , Fowler, and B u r t 

were c r e d i b l e w i t n e s s e s or t h a t Leader was a c r e d i b l e w i t n e s s . 

The j u r y a p p a r e n t l y b e l i e v e d S p e c i a l t y M a r k e t i n g ' s w i t n e s s e s 

and determined t h a t T a rget Media had f a i l e d t o p e r f o r m under 

the 2002 d i s t r i b u t i o n c o n t r a c t . 

F i n a l l y , as we w i l l d i s c u s s h e r e i n a f t e r , the j u r y h e a r d 

ample ev i d e n c e from which i t c o u l d have found harm t o 

S p e c i a l t y M a r k e t i n g as a r e s u l t of the b r e a c h of c o n t r a c t . 

T h e r e f o r e , the t r i a l c o u r t p r o p e r l y s u b m i t t e d S p e c i a l t y 

M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m , based on an a l l e g e d 

b r e a c h of the 2002 d i s t r i b u t i o n c o n t r a c t , t o the j u r y . 

Moreover, a f t e r r e v i e w i n g the terms of the 2002 d i s t r i b u t i o n 

c o n t r a c t and the e v i d e n c e p r e s e n t e d a t t r i a l , we f i n d 
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s u b s t a n t i a l e v i d e n c e from which the j u r y c o u l d have found t h a t 

T a r get Media breached the c o n t r a c t . 

T a r get Media next notes t h a t the t r i a l c o u r t i n s t r u c t e d 

the j u r y , w i t h o u t o b j e c t i o n , t h a t S p e c i a l t y M a r k e t i n g c l a i m e d 

a b r e a c h of c o n t r a c t because, Target Media s a y s , " a l l " the 

c o p i e s of Truck Market News were not d e l i v e r e d each month. 

Target Media then argues t h a t S p e c i a l t y M a r k e t i n g d i d not 

prove a b r e a c h of c o n t r a c t because, i t argues, Davis t e s t i f i e d 

t h a t , under the 2002 d i s t r i b u t i o n c o n t r a c t , he d i d not, i n 

f a c t , expect Target Media t o d e l i v e r " a l l " the c o p i e s of Truck  

Market News. Target Media contends t h a t u n c h a l l e n g e d j u r y 

i n s t r u c t i o n s become the law of the case, c i t i n g L o u i s v i l l e &  

N a s h v i l l e R.R. v. A t k i n s , 435 So. 2d 1275, 1278-79 ( A l a . 

1983), and t h a t the j u r y must f o l l o w the t r i a l c o u r t ' s 

i n s t r u c t i o n s even i f they are e r r o n e o u s , c i t i n g Lee v. G i d l e y , 
252 A l a . 156, 157-58, 40 So. 2d 80, 82 (1949). 

In response, S p e c i a l t y M a r k e t i n g argues t h a t i t p r e s e n t e d 

overwhelming e v i d e n c e t h a t T a rget Media breached the 2002 

d i s t r i b u t i o n c o n t r a c t and t h a t T a rget Media i s wrong when i t 

argues t h a t the t r i a l c o u r t ' s use of the word " a l l " i n i t s 

j u r y i n s t r u c t i o n means t h a t S p e c i a l t y M a r k e t i n g c o u l d not 

prove a b r e a c h of c o n t r a c t . C i t i n g Treadway v. B r a n t l e y , 437 

So. 2d 93, 97 ( A l a . 1983), S p e c i a l t y M a r k e t i n g says t h a t 
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Target Media's argument " i g n o r e s the r e c o r d and u n j u s t l y 

t w i s t s a p a r t of the l a r g e r s e t of j u r y i n s t r u c t i o n s which 

must be r e a d and c o n s i d e r e d i n t h e i r e n t i r e t y . " S p e c i a l t y 

M a r k e t i n g ' s b r i e f , a t 48. 

The t r i a l c o u r t charged the j u r y as f o l l o w s : 

"Now, l a d i e s and gentlemen, ... the f i r s t charge 
i n the c o m p l a i n t i s t h a t f o r b r e a c h of c o n t r a c t . So 
l e t me t a l k t o you f o r a minute about b r e a c h of 
c o n t r a c t . 

"Now, ... the p l a i n t i f f i n t h i s case, S p e c i a l t y 
M a r k e t i n g , has s a i d ... t h a t S p e c i a l t y M a r k e t i n g and 
the defendant, which i s Target Media, e n t e r e d i n t o 
a c o n t r a c t f o r the d i s t r i b u t i o n of Truck Market  
News, the magazines. 

"And the p l a i n t i f f i n t h i s case, S p e c i a l t y 
M a r k e t i n g , says t h a t the defendant, Target Media, 
breached or broke t h i s c o n t r a c t by f a i l i n g t o 
d e l i v e r a l l of the magazines. The defendant i n t h i s 
case, which i s Target Media, d e n i e s these c l a i m s . 

"Now, the c o n t r a c t , what i s a c o n t r a c t and what 
are the elements of a c o n t r a c t ? The p l a i n t i f f here 
... says t h a t the p a r t i e s had a c o n t r a c t and the 
c o n t r a c t i s s i m p l y an agreement t o do or not do a 
c e r t a i n t h i n g . Here i t was a c o n t r a c t t o do a 
c e r t a i n t h i n g which we've t a l k e d about[;] the 
c o n t r a c t [ ] [has] been i n t r o d u c e d . You can l o o k a t 
t h a t . 

"In t h i s a c t i o n , S p e c i a l t y M a r k e t i n g c l a i m s 
damages of Target Media t h a t r e s u l t [from] a b r e a c h 
of c o n t r a c t t h a t was e n t e r e d i n t o by S p e c i a l t y 
M a r k e t i n g and T a r g e t Media on November 21, 2002, 
whereby S p e c i a l t y M a r k e t i n g agreed t o p r o v i d e i t s 
magazines f o r d e l i v e r y and pay $9,750 per month t o 
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Target Media f o r t h i s s e r v i c e . Target Media agreed 
t o d e l i v e r the magazines t o 275 l o c a t i o n s . 

" S p e c i a l t y M a r k e t i n g contends t h a t i t has 
performed i t s p a r t of the c o n t r a c t but t h a t T a rget 
Media has breached the c o n t r a c t by f a i l i n g t o 
d e l i v e r a l l the magazines. S p e c i a l t y M a r k e t i n g 
a l l e g e s i t was damaged as a r e s u l t of the b r e a c h . 

"Target Media admits e n t e r i n g i n t o the c o n t r a c t 
w i t h S p e c i a l t y M a r k e t i n g , but i n defense of 
S p e c i a l t y M a r k e t i n g ' s c l a i m , contend[s] t h a t 
S p e c i a l t y M a r k e t i n g s h o u l d not r e c o v e r because 
Target Media d e l i v e r e d S p e c i a l t y M a r k e t i n g ' s 
magazines p u r s u a n t t o the terms of the c o n t r a c t . 

" A d d i t i o n a l l y , T a r get Media has f i l e d a 
c o u n t e r c l a i m a g a i n s t S p e c i a l t y M a r k e t i n g whereby 
Target Media seeks damages from S p e c i a l t y M a r k e t i n g 
as a r e s u l t of S p e c i a l t y M a r k e t i n g ' s f a i l i n g t o pay 
f o r t h a t d e l i v e r y . 

"The c o n t r a c t , b e i n g a d m i t t e d by b o t h p a r t i e s , 
i t w i l l be your duty t o determine from the ev i d e n c e 
whether e i t h e r p a r t y breached the c o n t r a c t , and i f 
so, the amount of damages, i f any, s u f f e r e d by the 

"Now, a c o n t r a c t i s breached or broken when a 
p a r t y does not do what was promised t o do i n the 
c o n t r a c t . To r e c o v e r damages from the defendant i n 
t h i s case, from Target Media, f o r b r e a c h of 
c o n t r a c t , S p e c i a l t y M a r k e t i n g must prove t o your 
r e a s o n a b l e s a t i s f a c t i o n a l l the f o l l o w i n g : 

"That S p e c i a l t y M a r k e t i n g and Target Media 
e n t e r e d i n t o a c o n t r a c t ; 

"That S p e c i a l t y M a r k e t i n g d i d a l l the t h i n g s 
t h a t the c o n t r a c t r e q u i r e d [ i t ] t o do; 

"That Target Media f a i l e d t o do the t h i n g s t h a t 
the c o n t r a c t r e q u i r e d [ i t ] t o do; 
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"And t h a t S p e c i a l t y M a r k e t i n g was harmed by t h a t 

f a i l u r e . 
II 

"Now, t h e r e ' s been p a r t i a l performance of a 
c o n t r a c t when performance has been commenced but has 
not been s u b s t a n t i a l l y completed. Where a 
c o n t r a c t o r has p a r t i a l l y performed a c o n t r a c t but 
has not performed a l l the i m p o r t a n t p a r t s of the 
c o n t r a c t , i f the f a i l u r e t o p e r f o r m the b a l a n c e of 
the c o n t r a c t i s not excused, the c o n t r a c t o r cannot 
r e c o v e r f o r p a r t i a l performance on the c o n t r a c t . 

" S u b s t a n t i a l performance ... of a c o n t r a c t 
i s performance of a l l i t s i m p o r t a n t p a r t s but does 
not r e q u i r e a f u l l or e x a c t performance of e v e r y 
s l i g h t or u n i m p o r t a n t d e t a i l . 

" I f you d e c i d e t h a t S p e c i a l t y M a r k e t i n g has 
p r o v e d [ i t s ] c l a i m a g a i n s t T a rget Media f o r b r e a c h 
of c o n t r a c t , you a l s o must d e c i d e how much money 
w i l l r e a s o n a b l y compensate S p e c i a l t y M a r k e t i n g f o r 
the harm caused by the b r e a c h . T h i s compensation i s 
c a l l e d damages. The purpose f o r such damages i s t o 
put S p e c i a l t y M a r k e t i n g i n as good a p o s i t i o n as 
[ i t ] would have been had Target Media not broken the 
c o n t r a c t . " 

"In r e v i e w i n g the t r i a l c o u r t ' s i n s t r u c t i o n t o the j u r y , 

t h i s C ourt reads and c o n s i d e r s the e n t i r e charge as a whole." 

Cooper & Co. v. L e s t e r , 832 So. 2d 628, 641 ( A l a . 2000) . 

V i e w i n g the e n t i r e j u r y charge as a whole, we cannot say t h a t 

the t r i a l c o u r t ' s use of the word " a l l " when d e s c r i b i n g 

S p e c i a l t y M a r k e t i n g ' s argument f o r e c l o s e s r e c o v e r y by 

S p e c i a l t y M a r k e t i n g f o r b r e a c h of the 2002 d i s t r i b u t i o n 

c o n t r a c t . The t r i a l c o u r t d e s c r i b e d the c o n t r a c t , the 
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elements of a b r e a c h - o f - c o n t r a c t c l a i m , and the p a r t i e s ' 

arguments. Moreover, the c o n t r a c t i t s e l f was a d m i t t e d i n t o 

e v i d e n c e and was made a v a i l a b l e t o the j u r y , so the j u r o r s 

were a b l e t o l o o k a t the c o n t r a c t f o r themselves when 

d e l i b e r a t i n g on the b r e a c h - o f - c o n t r a c t c l a i m . T h e r e f o r e , we 

conclude t h a t the t r i a l c o u r t ' s statement t o the j u r y t h a t 

S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m a l l e g e d t h a t 

T a r get Media " d i d not d e l i v e r a l l the magazines" was not a 

e r r o r w a r r a n t i n g our o v e r t u r n i n g the j u r y ' s v e r d i c t as t o 

S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m . 

T a r get Media a l s o argues t h a t S p e c i a l t y M a r k e t i n g was not 

damaged by any a l l e g e d b r e a c h of c o n t r a c t . Our r e v i e w of the 

r e c o r d r e f l e c t s o t h e r w i s e . The ev i d e n c e b e f o r e the j u r y 

i n d i c a t e s t h a t S p e c i a l t y M a r k e t i n g p a i d Target Media 

a p p r o x i m a t e l y $400,000 over a f o u r - y e a r p e r i o d f o r d e l i v e r y 

s e r v i c e s t h a t , i f the j u r y b e l i e v e d S p e c i a l t y M a r k e t i n g ' s 

w i t n e s s e s , were not performed; t h a t S p e c i a l t y M a r k e t i n g p a i d 

a p p r o x i m a t e l y $900,000 i n p r i n t i n g c o s t s over a f o u r - y e a r 

p e r i o d , a p p r o x i m a t e l y $200,000 of which the j u r y c o u l d have 

a t t r i b u t e d t o p r i n t i n g magazines t h a t were thrown away i n 

Oxfo r d , and t h a t S p e c i a l t y M a r k e t i n g l o s t b u s i n e s s and 

p r o f i t s . 
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In a d d i t i o n , T a r get Media argues t h a t the damages awarded 

by the j u r y were e x c e s s i v e . Target Media contends t h a t t h e r e 

was no evi d e n c e from which the j u r y c o u l d have computed 

compensatory damages f o r b r e a c h of c o n t r a c t i n the amount of 
$851,552. 

" ' " ' I t i s w e l l s e t t l e d t h a t damages 
awarded f o r bre a c h of c o n t r a c t s h o u l d 
r e t u r n the i n j u r e d p a r t y t o the p o s i t i o n he 
would have been i n had the c o n t r a c t been 
f u l l y performed.'"' Mannington Wood 
F l o o r s , I n c . v. P o r t Epes Transp., I n c . , 
669 So. 2d 817, 822 ( A l a . 1995) ( q u o t i n g 
Med P l u s Props. v. C o l c o c k C o n s t r . Group,  
I n c . , 628 So. 2d 370, 375 ( A l a . 1993), 
q u o t i n g i n t u r n Cobbs v. F r e d Burgos  
C o n s t r . Co., 477 So. 2d 335, 338 ( A l a . 
1985) ) . The Mannington Wood F l o o r s Court 
a l s o r e c o g n i z e d : 

" ' I n computing damages f o r 
br e a c h of c o n t r a c t , a j u r y need 
not a c h i e v e " m a t h e m a t i c a l 
p r e c i s i o n . " Indeed, "'the 
u n c e r t a i n t y which p r e v e n t s a 
r e c o v e r y i s u n c e r t a i n t y as t o the 
f a c t of the damage and not as t o 
i t s amount.'" Thus, a 
" ' p l a i n t i f f w i l l not be d e n i e d a 
s u b s t a n t i a l r e c o v e r y i f he has 
produced the b e s t e v i d e n c e 
a v a i l a b l e and i t i s s u f f i c i e n t t o 
a f f o r d a r e a s o n a b l e b a s i s f o r 
e s t i m a t i n g h i s l o s s . ' " ' 

"669 So. 2d a t 822 ( c i t a t i o n s o m i t t e d ) . " 

Parsons v. Aaron, 849 So. 2d 932, 949 ( A l a . 2002). Davis 

t e s t i f i e d t h a t from l a t e 2002 through l a t e 2006, h i s c o s t s f o r 
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p r i n t i n g thousands of c o p i e s of Truck Market News and then 

s h i p p i n g those magazines t o O x f o r d , i n a d d i t i o n t o the amount 

he p a i d Target Media f o r d e l i v e r y s e r v i c e s , were i n excess of 

$1.5 m i l l i o n , and the j u r y c o u l d w e l l have determined the 

damages awarded based on a p e r c e n t a g e of the magazines i t 

d e t ermined had been thrown away i n s t e a d of b e i n g d e l i v e r e d . 

We conclude t h a t the t r i a l c o u r t p r o p e r l y u p h e l d the damages 

award t o S p e c i a l t y M a r k e t i n g on i t s b r e a c h - o f - c o n t r a c t c l a i m . 

F i n a l l y , Target Media argues t h a t the j u r y ' s v e r d i c t i n 

f a v o r of S p e c i a l t y M a r k e t i n g on i t s b r e a c h - o f - c o n t r a c t c l a i m 

cannot be s u s t a i n e d because, i t argues, the v e r d i c t i s 

i n c o n s i s t e n t w i t h the j u r y ' s v e r d i c t i n f a v o r of Target Media 

on i t s c o u n t e r c l a i m a l l e g i n g b r e a c h of c o n t r a c t . The j u r y ' s 

v e r d i c t form on the b r e a c h - o f - c o n t r a c t c l a i m s t a t e d : 

"Breach of C o n t r a c t 

" S p e c i a l t y M a r k e t i n g [ , ] P l a i n t i f f v s . Target 
Media[,] Defendant 

"WE, THE JURY, FIND: 

" i n f a v o r of the p l a i n t i f f and a g a i n s t the defendant 
and a s s e s s p l a i n t i f f ' s damages at E i g h t Hundred & 
F i f t y One Thousand, F i v e Hundred F i f t y Two d o l l a r s 
[($851, 552.00)] . 

"We f u r t h e r f i n d i n f a v o r of the defendant & a g a i n s t 
the p l a i n t i f f on the defendant's c o u n t e r c l a i m and 
a s s e s s damages at F o r t y E i g h t Thousand & E i g h t 
Hundred d o l l a r s [($48,800.00)]." 
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We agree t h a t on i t s f a c e , the v e r d i c t form a l l o w i n g the j u r y 

t o f i n d i n f a v o r of bot h p a r t i e s on t h e i r b r e a c h - o f - c o n t r a c t 

c l a i m s i s i n c o n s i s t e n t . N e v e r t h e l e s s , we cannot conclude t h a t 

the i n c o n s i s t e n t v e r d i c t s c o n s t i t u t e r e v e r s i b l e e r r o r because 

none of the p a r t i e s o b j e c t e d t o the use of the v e r d i c t form. 

A f t e r the t r i a l c o u r t charged the j u r y and b e f o r e the 

j u r y began d e l i b e r a t i o n s , the f o l l o w i n g exchange o c c u r r e d : 
"THE COURT: Now, l a d i e s and gentlemen, b e f o r e I 
send you back w i t h a l l the e x h i b i t s and w i t h my 
v e r d i c t forms [which the t r i a l c o u r t r e a d t o the 
j u r y d u r i n g i t s c h a r g e ] , I need t o check w i t h each 
s i d e and see i f they are s a t i s f i e d w i t h my charge, 
g i v e them t h a t o p p o r t u n i t y . And so f i r s t f o r the 
p l a i n t i f f , I need t o ask, i s the p l a i n t i f f s a t i s f i e d 
w i t h the charge? 

"SPECIALTY MARKETING'S ATTORNEY: With the e x c e p t i o n 
of the defendant's r e q u e s t e d j u r y charge number 4, 
Your Honor. We e x p r e s s e d t h a t e a r l i e r . 

"THE COURT: That's f i n e . That one i s r e s e r v e d . 
A n y t h i n g from the defendants? 

"TARGET MEDIA'S AND LEADER'S ATTORNEY: Yeah, we have 
no o b j e c t i o n s t o the charge." 

In o r d e r t o p r e s e r v e the i n c o n s i s t e n t - v e r d i c t i s s u e f o r 

rev i e w , Target Media's c o u n s e l s h o u l d have o b j e c t e d t o the 

v e r d i c t form t h a t i s now b e i n g c h a l l e n g e d as i n c o n s i s t e n t 

a f t e r the t r i a l c o u r t r e a d i t t o the j u r y and p r o v i d e d the 

w r i t t e n v e r d i c t form t o the j u r y . Counsel was p r e s e n t e d w i t h 

an o p p o r t u n i t y t o do so a f t e r the t r i a l c o u r t i n s t r u c t e d the 
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j u r y ; however, he not o n l y f a i l e d t o o b j e c t t o the v e r d i c t 

form, but he a l s o s t a t e d t h a t he was s a t i s f i e d w i t h i t . When 

c o u n s e l i s p r e s e n t e d w i t h an o p p o r t u n i t y a t the end of the 

t r i a l c o u r t ' s charge t o the j u r y t o s t a t e any o b j e c t i o n he or 

she has t o the charge as g i v e n and does not do so, no e r r o r as 

to t h a t charge i s p r e s e r v e d f o r a p p e l l a t e r e v i e w . Empiregas,  

Inc . of Ardmore v. Hardy, 487 So. 2d 244 ( A l a . 1986) . 

T h e r e f o r e , the t r i a l c o u r t ' s o r d e r d e n y i n g Target Media's 

postjudgment motion as t o S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f -

c o n t r a c t c l a i m i s due t o be a f f i r m e d . 

C. F r a u d u l e n t M i s r e p r e s e n t a t i o n 

We f i r s t address Target Media's argument t h a t S p e c i a l t y 

M a r k e t i n g ' s r e l i a n c e upon the r e p r e s e n t a t i o n s made by Target 

Media and Leader was unreasonable as a matter of law. In 

or d e r t o prove a c l a i m of f r a u d u l e n t m i s r e p r e s e n t a t i o n , 

S p e c i a l t y M a r k e t i n g needed t o e s t a b l i s h "(1) t h a t [Target 

Media and Leader] made a f a l s e r e p r e s e n t a t i o n , (2) t h a t the 

m i s r e p r e s e n t a t i o n i n v o l v e d a m a t e r i a l f a c t , (3) t h a t 

[ S p e c i a l t y M a r k e t i n g ] r e l i e d on the m i s r e p r e s e n t a t i o n , and (4) 

t h a t the m i s r e p r e s e n t a t i o n damaged [ S p e c i a l t y M a r k e t i n g ] . " 

AmerUs L i f e I n s . Co. v. Smith, 5 So. 3d 1200, 1207 ( A l a . 
2008). T h i s Court has h e l d t h a t " f o r a p l a i n t i f f t o s t a t e a 

f r a u d c l a i m , he must show t h a t a m i s r e p r e s e n t a t i o n i n d u c e d him 
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t o a c t i n a way t h a t he would not o t h e r w i s e have a c t e d , t h a t 

i s , t h a t he took a d i f f e r e n t course of a c t i o n because of the 

m i s r e p r e s e n t a t i o n . " Hunt Pe t r o l e u m Corp. v. S t a t e , 901 So. 2d 

1, 5 ( A l a . 2004) . In a n a l y z i n g whether a f r a u d c l a i m i s 

a p p l i c a b l e i n a b r e a c h - o f - c o n t r a c t a c t i o n , then J u s t i c e Gorman 

Houston, i n h i s s p e c i a l c o ncurrence i n Hunt Pe t r o l e u m Corp., 

e x p l a i n e d : 

" ' [ I ] t i s c l e a r t h a t t o a s s e r t a f r a u d 
c l a i m t h a t stems from the same g e n e r a l 
f a c t s as one's b r e a c h - o f - c o n t r a c t c l a i m , 
the f r a u d c l a i m must be based on 
r e p r e s e n t a t i o n s independent from the 
promises i n the c o n t r a c t and must 
i n d e p e n d e n t l y s a t i s f y the elements of 
f r a u d . Deupree [v. Butner] , 522 So. 2d 
[242,] 245 [ ( A l a . 1 9 8 8 ) ] . ' " 

901 So. 2d a t 10-11 ( q u o t i n g D i c k i n s o n v. Land Developers  

C o n s t r . Co., 882 So. 2d 291, 304 ( A l a . 2003) (emphasis 

o m i t t e d ) ) . 

Moreover, a p l a i n t i f f must prove t h a t he or she 

r e a s o n a b l y r e l i e d on the defendant's m i s r e p r e s e n t a t i o n i n 

o r d e r t o r e c o v e r damages f o r f r a u d . AmerUs, 5 So. 3d a t 1207. 

S p e c i a l t y M a r k e t i n g a l l e g e d i n i t s c o m p l a i n t t h a t , 

" [ i ] n or about November 2002 u n t i l e a r l y 2007, 
p l a i n t i f f [ ] d e l i v e r e d i t s newly p r i n t e d magazine t o 
the defendants on a monthly b a s i s f o r d i s t r i b u t i o n 
by the defendants t o t r u c k s t o p s and/or r e t a i l 
e s t a b l i s h m e n t s a c r o s s the U n i t e d S t a t e s . Each 
month, the p l a i n t i f f [ ] r e c e i v e d an i n v o i c e from the 
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defendants i n the amount of $9,750.00. T h i s amount 
r e p r e s e n t e d the amount due t o the defendants f o r 
d e l i v e r y of a l l of the p l a i n t i f f [ ' s ] magazines. In 
a d d i t i o n t o the i n v o i c e s , p l a i n t i f f [ ] p e r i o d i c a l l y 
r e c e i v e d c o p i e s of 'route s h e e t s ' from the 
d e f e n d a n t s . These 'route s h e e t s ' were r e p r e s e n t e d 
t o the p l a i n t i f f s t o have been f i l l e d out by agents 
or employees of the defendants who were r e s p o n s i b l e 
f o r the a c t u a l d i s t r i b u t i o n of the magazines. These 
'route s h e e t s ' i n d i c a t e d t h a t a l l of p l a i n t i f f [ ' s ] 
magazines were b e i n g d i s t r i b u t e d t o the a p p r o p r i a t e 
r e t a i l e s t a b l i s h m e n t s . In a d d i t i o n t o the 'route 
s h e e t s ' the p l a i n t i f f [ ] [was] p e r i o d i c a l l y p r o v i d e d 
summaries of the d i s t r i b u t i o n of p l a i n t i f f [ ' s ] 
magazines. These summaries a l s o i n d i c a t e d d e l i v e r y 
of a l l of p l a i n t i f f [ ' s ] magazines. In a d d i t i o n t o 
the documents, between 2003 and December 2006, 
p l a i n t i f f [ ] [was] a s s u r e d by Defendants W a l l a c e 
Adams, Gordon Adams, and Ed Leader t h a t a l l of 
p l a i n t i f f [ ' s ] magazines were b e i n g d i s t r i b u t e d 
a p p r o p r i a t e l y . " 

T a rget Media and Leader contend t h a t S p e c i a l t y M a r k e t i n g 

f a i l e d t o o f f e r s u b s t a n t i a l e v i d e n c e t h a t e i t h e r of them 

r e p r e s e n t e d t h a t a l l the Truck Market News magazines had been 

or were b e i n g d e l i v e r e d or t h a t the i n f o r m a t i o n c o n t a i n e d i n 

the s p r e a d s h e e t s was f a l s e . S p e c i a l t y M a r k e t i n g argues t h a t 

i t p r e s e n t e d s u f f i c i e n t e v i d e n c e t o s u p p o r t i t s f r a u d u l e n t -

m i s r e p r e s e n t a t i o n c l a i m , i n c l u d i n g e v i d e n c e i n d i c a t i n g t h a t 

Target Media and Leader r e p r e s e n t e d t o i t t h a t i t s magazines 

were moving w e l l when, i n f a c t , they were not, and e v i d e n c e 

i n d i c a t i n g t h a t many of the numbers on the s p r e a d s h e e t s had 

been f a b r i c a t e d t o make the i n f o r m a t i o n " l o o k good." To the 
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e x t e n t t h a t S p e c i a l t y M a r k e t i n g argues t h a t the i n a c c u r a t e 

i n f o r m a t i o n and documentation Target Media p r o v i d e d were 

m i s r e p r e s e n t a t i o n s , we cannot agree. Without q u e s t i o n , the 

2002 d i s t r i b u t i o n c o n t r a c t r e q u i r e d Target Media t o p r o v i d e 

documentation on i t s d e l i v e r y of Truck Market News, and i t 

was r e a s o n a b l e f o r S p e c i a l t y M a r k e t i n g t o expect t h a t 

documentation t o be a c c u r a t e . N e v e r t h e l e s s , a l t h o u g h Target 

Media's f a i l u r e t o p r o v i d e a c c u r a t e documentation and o t h e r 

i n f o r m a t i o n can p r o p e r l y be c o n s i d e r e d a b r e a c h of c o n t r a c t , 

i t does not n e c e s s a r i l y f o l l o w t h a t a p a r t y ' s f a i l u r e t o 

p e r f o r m under a c o n t r a c t i s f r a u d u l e n t . 

Our focus i n t h i s case i s on S p e c i a l t y M a r k e t i n g ' s 

c o n t e n t i o n t h a t i t s r e l i a n c e on Target Media's and Leader's 

r e p r e s e n t a t i o n s was r e a s o n a b l e . In i t s b r i e f t o t h i s C o u r t , 

S p e c i a l t y M a r k e t i n g argues: 

"The r e p r e s e n t a t i o n s t o T e r r y D a v i s , as the 
owner of S p e c i a l t y M a r k e t i n g , were m a t e r i a l . H i s 
r e l i a n c e on them was r e a s o n a b l e , g i v e n the v a l u e s 
i n v o l v e d , the importance of the a c t i v i t i e s t o h i s 
company, Target Media's s t a t u s as a major 
d i s t r i b u t i o n [ s i c ] , and i t s apparent e x p e r t i s e a t 
the a c t i v i t i e s - - o f which Target Media and i t s 
employees a s s u r e d him. Only an i n s i d e r of the 
Defendant c o u l d have known t h a t the r e p r e s e n t a t i o n s 
and promises were f a l s e . " 

S p e c i a l t y M a r k e t i n g ' s b r i e f , a t 49. Other than i t s b r i e f 

e x p l a n a t i o n of i t s c o n t e n t i o n t h a t D a v i s ' s r e l i a n c e on Target 
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Media's r e p r e s e n t a t i o n s was r e a s o n a b l e , however, S p e c i a l t y 

M a r k e t i n g has not d i s c u s s e d the r e l i a n c e i s s u e f u r t h e r . 

D u r i n g the t r i a l , i n response t o q u e s t i o n s asked by 

S p e c i a l t y M a r k e t i n g ' s a t t o r n e y r e g a r d i n g D a v i s ' s r e c e i p t of 

the documentation d i s c u s s e d i n the 2002 d i s t r i b u t i o n c o n t r a c t , 

Davis t e s t i f i e d : 
"Q. Are [the e x h i b i t s Davis was examining] c o p i e s 

of the s p r e a d s h e e t s t h a t you r e c e i v e d from 
Target? 

"A. Yes. 

"Q. And do you r e c o g n i z e them as t h a t ? 

"A. Yes, s i r . 

"Q. Do you remember r e c e i v i n g them? 

"A. I remember r e c e i v i n g some. 

"Q. W e l l , the ones t h a t are i n your hands? 

"A. Yes, s i r . 

"Q. Do you know, T e r r y , these are the o n l y ones we 
have c o p i e s o f , and you p r o v i d e d these t o me. 
Do you know i f t h e r e were o t h e r s t h a t you 
r e c e i v e d t h a t we j u s t don't have c o p i e s of here 
today? 

"A. No. T h i s i s a l l . 

"Q. ... What i n f o r m a t i o n , T e r r y , d i d you t r y t o 
get? Why d i d you l o o k a t them? What d i d you 
l e a r n from t h e s e s p r e a d s h e e t s ? 
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"A. I wanted t o see how our [magazines] were 

moving. I wanted t o see what was l e f t i n those 
r a c k s . 

"Q. So the ' r e t u r n ' column was i m p o r t a n t t o you? 

"A. I t was the most i m p o r t a n t . 

"Q. Whether i t was mid month or any time? 

"A. That's r i g h t . 

"Q. And d i d you r e l y , T e r r y , on these s p r e a d s h e e t s 
i n d e t e r m i n i n g how your [magazine] was d o i n g as 
i t was b e i n g d i s t r i b u t e d by Target? 

"A. Oh, yeah. 

"Q. Now, we s a i d t h a t you r e c e i v e d those from '[0]3 
t i l l '04, some time i n August of '04, I 
b e l i e v e . D i d you r e c e i v e any a f t e r t h a t time 
frame or a f t e r t h a t day? 

"A. No. 

"Q. D i d you ask f o r i t ? 

"A. Yes. 

"Q. D i d you ask f o r something? 

"A. W e l l , I kept a s k i n g , my s i s t e r and I b o t h asked 
Gordon and then W a l l y [Adams], we'd ask f o r 
s h e e t s and t h e y j u s t s a i d they were b e h i n d . " 

D e s p i t e the f a c t t h a t Davis t e s t i f i e d t h a t he r e l i e d on the 

s p r e a d s h e e t s p r o v i d e d by Target Media, however, the r e c o r d 

r e f l e c t s t h a t S p e c i a l t y M a r k e t i n g c o n t i n u e d t o work w i t h 

T a r get Media f o r more than two years a f t e r Davis r e c e i v e d the 

l a s t s p r e a d s h e e t . A l t h o u g h Davis t e s t i f i e d t h a t he asked 
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Gordon Adams and Wa l l a c e Adams f o r the documentation r e q u i r e d 

by the 2002 d i s t r i b u t i o n c o n t r a c t , t h e r e i s no ev i d e n c e i n the 

r e c o r d t h a t Davis or D a n i e l s ever made any i n q u i r y as t o the 

reason T a r g e t Media was not s e n d i n g the i n f o r m a t i o n on which 

Davis t e s t i f i e d t hey r e l i e d . 

L a t e r d u r i n g the t r i a l , i n response t o q u e s t i o n s asked by 

S p e c i a l t y M a r k e t i n g ' s a t t o r n e y r e g a r d i n g the company's s a l e s 

d u r i n g the years the 2002 d i s t r i b u t i o n c o n t r a c t was i n p l a c e , 

Davis t e s t i f i e d : 
"Q. ... T e r r y , ... d u r i n g the time t h a t you were 

w i t h Target [Media], d i d Truck Market News or 
d i d your b u s i n e s s , i n f a c t , grow? D i d your 
s a l e s i n c r e a s e from year t o y e a r ? 

"A. From the time I was w i t h Target [Media]? 

"Q. Yes. 

"A. No. 

"Q. I n f a c t , d u r i n g those y e a r s , your s a l e s 
remained f a i r l y f l a t , d i d n ' t t h e y ? 

"A. Um-hum. 

"Q. ... I s t h a t number on each of the t a x r e t u r n s , 
T e r r y , the number t h a t you r e f e r t o as your 
s a l e s f o r the y e a r ? 

"A. Yes. 

"Q. And i s t h a t number the one t h a t you were 
hoping , e x p e c t i n g t o grow d u r i n g your 
r e l a t i o n s h i p w i t h Target [Media]? 
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"A. Yes. 

"Q. What, from your p e r s p e c t i v e , and I don't want 
you t o t e l l me what anybody s a i d t o you, but 
what, from your p e r s p e c t i v e , T e r r y D a v i s , 
s e l l i n g adds f o r Truck Market News d u r i n g t h a t 
f o u r - y e a r p e r i o d or so t o f i v e , what changed? 
What was d i f f e r e n t , i f a n y t h i n g , between b e f o r e 
you and Target [Media] d u r i n g the time frame 
t h a t you were w i t h Target [Media]? 

"A. W e l l , we had t o - - t h e b i g g e s t problem we had was 
t h a t , w i t h the phone c a l l s not coming i n . 

"Q. From your a d v e r t i s e r s ? 

"A. From the a d v e r t i s e r s . 

"Q. What d i d you do when you weren't j u s t g e t t i n g 
phone c a l l s , what d i d you have t o do t o f i n d 
p e ople? 

"A. We had t o cut d e a l s , we had t o ... g i v e them a 
h a l f page f o r a f u l l page-- a f u l l page f o r a 
h a l f - p a g e p r i c e or two pages p r i c e of one, 
t h i n g s l i k e t h a t . 

"Q. And am I c o r r e c t a t s a y i n g t h a t the whole time 
you've been w i t h Target [Media], you had t o c u t 
d e a l s t o some e x t e n t ? 

"A. Oh, yeah, we cut d e a l s t o - - e v e r y b o d y c u t s 
d e a l s . 

"Q. D i d you f i n d y o u r s e l f h a v i n g t o work h a r d e r ? 

"A. Yes, t o co n v i n c e these p e o p l e t o run 
[ a d v e r t i s e m e n t s ] . 

"Q. T r a d i t i o n a l l y , T e r r y , ... was Truck Market News 
a b l e t o make enough money each month t o pay f o r 
the next month or d i d you borrow money as you 
went along? 

"A. We had t o s t a r t b o r r o w i n g money. 
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"Q. B e f o r e you were w i t h Target [ M e d i a ] , d i d you 

borrow money a t a l l ? 

"A. No, no, not a t a l l . " 

The e v i d e n c e i n the r e c o r d shows t h a t w i t h the e x c e p t i o n 

of one year , S p e c i a l t y M a r k e t i n g ' s income was d e c r e a s i n g 

d u r i n g the years i t was a s s o c i a t e d w i t h Target Media. D e s p i t e 

t h a t f a c t , however, D a v i s d i d not t e s t i f y t h a t he or D a n i e l s 

ever i n v e s t i g a t e d the reasons f o r the decrease i n income. I n 

f a c t , D a v i s t e s t i f i e d as f o l l o w s on c r o s s - e x a m i n a t i o n : 

"Q. Okay. Now, you mentioned when we f i r s t s t a r t e d 
t h i s t h a t you -- l i k e , [ T a r g e t M e d i a ' s ] f a i l u r e 
t o do the t h i n g s t h a t they were p r o m i s i n g you 
t h a t t h e y were g o i n g t o do had r e s u l t e d i n your 
b u s i n e s s f a l l - o f f ; t r u e ? 

"A. Yes. 

"Q. D i d you ever have any c o n v e r s a t i o n s w i t h anyone 
at T a rget [ M e d i a ] about t h a t ? 

"A. Yeah, I had i t w i t h Gordon and W a l l y [Adams] 
b o t h , but ... i t never c r o s s e d my mind t h a t the 
problem was w i t h Target [ M e d i a ] 

"A. I was t o l d t h a t [Truck Market News] was moving 
g r e a t by Gordy and W a l l y [Adams], and even Ed 
[Leader] t o l d me t h a t the [magazine] was moving 
w e l l . 

"Q. You have t o use your own common sense, don't 
you, Mr. D a v i s ? 
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"A. No, I have t o use the sense o f the p e o p l e I'm 

p a y i n g the money t o , t h a t I have t o t r u s t 
somebody. 

"Q. And so you don't use your own common sense a t 
a l l ? 

"A. What d i d you expect me t o d o , c a l l them l i a r s ? 

"Q. No, s i r . I'm j u s t a s k i n g y o u , i n any b u s i n e s s 
t r a n s a c t i o n , s h o u l d you a l s o be r e q u i r e d t o use 
your own common sense? 

"A. I d i d what I thought was r i g h t and I thought 
they were d o i n g t h e i r j o b I would never 
have thought t h a t Target Media had a n y t h i n g t o 
do w i t h t h i s . " 

In l i g h t o f the f o r e g o i n g t e s t i m o n y , i t cannot be s a i d 

t h a t S p e c i a l t y M a r k e t i n g r e a s o n a b l y r e l i e d on Target Media's 

r e p r e s e n t a t i o n s . As t h i s C ourt s t a t e d i n T o r r e s v. S t a t e Farm  

F i r e & C a s u a l t y Co., 438 So. 2d 757, 759 ( A l a . 1983): "[T]he 

r i g h t o f r e l i a n c e comes w i t h a concomitant duty on the p a r t o f 

the p l a i n t i f f s t o e x e r c i s e some measure o f p r e c a u t i o n t o 

s a f e g u a r d t h e i r i n t e r e s t s . " Here, S p e c i a l t y M a r k e t i n g took no 

p r e c a u t i o n s t o s a f e g u a r d i t s i n t e r e s t s . I f n o t h i n g e l s e , 

T a r g et Media's f a i l u r e t o p r o v i d e the s p r e a d s h e e t s a f t e r 

August 2004 and S p e c i a l t y M a r k e t i n g ' s c o n t i n u e d d e c l i n e i n 

b u s i n e s s and income s h o u l d have provoked i n q u i r y or an 

i n v e s t i g a t i o n o f the f a c t s by D a v i s and D a n i e l s . There i s no 

e v i d e n c e i n d i c a t i n g t h a t D a v i s or D a n i e l s ever made any e f f o r t 
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beyond o c c a s i o n a l t e l e p h o n e i n q u i r i e s t o i n v e s t i g a t e Target 

Media's d i s t r i b u t i o n f a c i l i t y or i t s p r o c e d u r e s d u r i n g the 

e n t i r e f o u r years they worked w i t h Target Media. Based upon 

the r e c o r d b e f o r e us, we conclude t h a t S p e c i a l t y M a r k e t i n g 

took no p r e c a u t i o n s t o s a f e g u a r d i t s own i n t e r e s t s b u t , 

i n s t e a d , b l i n d l y t r u s t e d Target Media's r e p r e s e n t a t i o n s . 

S p e c i a l t y M a r k e t i n g and Target Media, b o t h c o r p o r a t i o n s , 

n e g o t i a t e d the 2002 d i s t r i b u t i o n c o n t r a c t on e q u a l f o o t i n g . 

From our r e v i e w o f the r e c o r d , i t i s c l e a r t h a t t h e y can be 

viewed as e q u a l s i n f a c t and i n the eyes o f the law. The 

n e g o t i a t i o n s between the c o r p o r a t i o n s c u l m i n a t e d i n D a v i s ' s 

and Gordon Adams's e x e c u t i n g the c o n t r a c t on b e h a l f o f 

S p e c i a l t y M a r k e t i n g and Target Media d/b/a Target D i s t r i b u t i o n 

P a r t n e r s , r e s p e c t i v e l y . The c o n t r a c t i s c l e a r and 

unambiguous. I t s e t s out Target Media's promise t o d e l i v e r 

Truck Market News monthly t o 275 l o c a t i o n s , i t s guarantee t o 

p r o m i n e n t l y d i s p l a y Truck Market News, and i t s promise t o 

p r o v i d e documentation o f the d e l i v e r y and d i s p l a y t o S p e c i a l t y 

M a r k e t i n g . Because the j u r y c o u l d have c o n c l u d e d t h a t Target 

Media threw away l a r g e p o r t i o n s of Truck Market News each 

month w i t h o u t a t t e m p t i n g t o d e l i v e r most of the magazines, 

much l e s s p r o m i n e n t l y d i s p l a y them, and, i n a d d i t i o n , stopped 

p r o v i d i n g documentation t o S p e c i a l t y M a r k e t i n g a f t e r 
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a p p r o x i m a t e l y two y e a r s , we have h e l d h e r e i n t h a t the j u r y 

p r o p e r l y c o n s i d e r e d whether Target Media breached the 

c o n t r a c t . However, we are unable t o f i n d any ev i d e n c e t o 

suggest t h a t S p e c i a l t y M a r k e t i n g ' s r e l i a n c e on Target Media's 

r e p r e s e n t a t i o n s was r e a s o n a b l e as a matter of law. 

Consequently, we conclude t h a t , as a m a t t e r of law, S p e c i a l t y 

M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m s h o u l d not have 

been s u b m i t t e d t o the j u r y . 

We next address S p e c i a l t y M a r k e t i n g ' s p r o m i s s o r y - f r a u d 

c l a i m . "A c l a i m of p r o m i s s o r y f r a u d i s 'one based upon a 

promise t o a c t or not t o a c t i n the f u t u r e . ' " Ex p a r t e  

M i c h e l i n N o r t h America, I n c . , 795 So. 2d 674, 678 ( A l a . 2001) 

( q u o t i n g Padgett v. Hughes, 535 So. 2d 140, 142 ( A l a . 1988)). 

"The law p l a c e s a h e a v i e r burden upon the p l a i n t i f f i n 

p r o m i s s o r y - f r a u d cases than i n o r d i n a r y f r a u d c a s e s . " H e i s z  

v. G a l t Indus., I n c . , 93 So. 3d 918, 928 ( A l a . 2012). 

D. P r o m i s s o r y Fraud 

"'The elements of f r a u d are (1) a 
f a l s e r e p r e s e n t a t i o n (2) of a m a t e r i a l 
e x i s t i n g f a c t (3) r e a s o n a b l y r e l i e d upon by 
the p l a i n t i f f (4) who s u f f e r e d damage as a 
•Y-\ K" /-s -̂.7 -1 r>-i -|— /—\ / ~ < / - s r ~ i r - ' , ^ i i YS / - s - ( - -|— c o ns e que nc e o f t he 

on. To p r e v a i l on a 
p r o m i s s o r y f r a u d c l a i m such as t h a t a t 
i s s u e here, t h a t i s , one based upon a 
promise t o a c t or not t o a c t i n the f u t u r e , 
two a d d i t i o n a l elements must be s a t i s f i e d : 
(5) p r o o f t h a t a t the time of the 
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m i s r e p r e s e n t a t i o n , the defendant had the 
i n t e n t i o n not t o p e r f o r m the a c t promised, 
and (6) p r o o f t h a t the defendant had an 
i n t e n t t o d e c e i v e . ' " 

Waddell & Reed, I n c . v. U n i t e d I n v e s t o r s L i f e I n s . Co., 875 

So. 2d 1143, 1160 ( A l a . 2003) ( q u o t i n g Padgett v. Hughes, 535 

So. 2d 140, 142 ( A l a . 1988)). 

In response t o q u e s t i o n s from S p e c i a l t y M a r k e t i n g ' s 

a t t o r n e y d u r i n g h i s d i r e c t e x a m i n a t i o n , Gordon Adams t e s t i f i e d 

as f o l l o w s about h i s n e g o t i a t i o n s w i t h Davis r e s u l t i n g i n the 

e x e c u t i o n of the 2002 d i s t r i b u t i o n c o n t r a c t . 

"Q. Now, was i t your i n t e n t i o n , as the g e n e r a l 
manager of Target D i s t r i b u t i o n P a r t n e r s i n 
November 2002, assuming S p e c i a l t y M a r k e t i n g 
a c c e p t e d your terms, t o l i v e up t o t h i s 
c o n t r a c t ? 

"A. I t was my i n t e n t i o n s , yes, s i r . 

"Q. And you were a c t i n g on b e h a l f of the 
c o r p o r a t i o n ? 

"A. C o r p o r a t i o n ? Target D i s t r i b u t i o n . 

"Q. Target D i s t r i b u t i o n P a r t n e r s ? 

"A. Yes, s i r . 
II 

"Q. Then t h e r e was a l s o a promise t h e r e would be 
documentation t h a t i n c l u d e s p r o o f of d e l i v e r y . 
When you wrote t h i s c o n t r a c t and s i g n e d i t and 
you s i g n e d i t and then sent i t t o T e r r y f o r him 
t o s i g n i t ; c o r r e c t ? 
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"A. Yes, s i r . 

"Q. When you wrote i t and s i g n e d i t , were you 
s e r i o u s on b e h a l f of Target D i s t r i b u t i o n 
P a r t n e r s t h a t the customer, i f he a c c e p t e d t h i s 
c o n t r a c t , was g o i n g t o be g i v e n documentation 
t o prove d e l i v e r y ? 

"A. Yes. 

"Q. ... Would i t be f a i r t o say t h a t you, as the 
g e n e r a l manager, n e g o t i a t i n g i n t h i s agreement 
f o r Target D i s t r i b u t i o n P a r t n e r s , i n t e n d e d f o r 
the customer t o b e l i e v e t h a t you would p e r f o r m 
what you were d o i n g and not m i s l e a d them? 

"A. True. 

"Q. You wanted the customer t o r e l y on you, d i d n ' t 
you? 

"A. Yes, s i r . " 

F u rthermore, Leader, who was Gordon Adams's s u p e r v i s o r 

and who p r o v i d e d i n p u t c o n c e r n i n g the c o n t r a c t n e g o t i a t i o n s , 

t e s t i f i e d as f o l l o w s i n response t o q u e s t i o n s from S p e c i a l t y 

M a r k e t i n g ' s a t t o r n e y about the 2002 d i s t r i b u t i o n c o n t r a c t : 

"Q. Now, the next i t e m i s d e l i v e r y t w i c e a month; 
c o r r e c t ? 

"A. On the c o n t r a c t , s i r ? 

"Q. Yes. 

"A. Yes, I b e l i e v e so. ... 
II 
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"Q. ... Now, the next i t e m i s guaranteed prominent 

d i s p l a y of each l o c a t i o n ; c o r r e c t ? 

"A. That i s c o r r e c t . 

"Q. What does the word 'guaranteed' mean t o you? 

"A. That i t ' s g uaranteed. 

"Q. That means no e x c e p t i o n s , doesn't i t ? 

"A. Yeah. 
II 

"Q. So your company was s e r i o u s about making t h a t 
promise? 

"A. Yes." 

S p e c i a l t y M a r k e t i n g had the burden of p r o v i n g t h a t , when 

Gordon Adams and Leader n e g o t i a t e d the 2002 d i s t r i b u t i o n 

c o n t r a c t on b e h a l f of Target Media, they i n t e n d e d not t o 

p e r f o r m under the c o n t r a c t as promised and they i n t e n d e d t o 

d e c e i v e S p e c i a l t y M a r k e t i n g . T h e i r t e s t i m o n y a t t r i a l , 

however, c l e a r l y shows t h a t S p e c i a l t y M a r k e t i n g d i d not meet 

i t s burden. Even though the e v i d e n c e a t t r i a l showed t h a t 

Target Media d i d not, i n f a c t , p e r f o r m as promised, t h i s C o u r t 

has s a i d t h a t a defendant's f a i l u r e t o p e r f o r m i s not enough 

t o show a p r e s e n t i n t e n t not t o perform. H e i s z , 93 So. 3d a t 

925. C o n s e q u e n t l y , we conclude t h a t , as a matter of law, 
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S p e c i a l t y M a r k e t i n g ' s p r o m i s s o r y - f r a u d c l a i m s h o u l d not have 

been s u b m i t t e d t o the j u r y . 

E. D i s p o s i t i o n of Target Media and Leader's Motion f o r a JML 

We conclude t h a t S p e c i a l t y M a r k e t i n g f a i l e d t o o f f e r 

s u b s t a n t i a l e v i d e n c e showing t h a t Target Media or Leader made 

a f a l s e r e p r e s e n t a t i o n or t h a t Target Media made any 

r e p r e s e n t a t i o n w i t h the i n t e n t i o n not t o p e r f o r m the a c t 

promised. Because, as a matter of law, the ev i d e n c e does not 

supp o r t a f i n d i n g of f r a u d u l e n t m i s r e p r e s e n t a t i o n or 

p r o m i s s o r y f r a u d , the t r i a l c o u r t e r r e d i n de n y i n g Target 

Media and Leader's motion f o r a JML as t o S p e c i a l t y 

M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m and Target 

Media's motion f o r a JML as t o the p r o m i s s o r y - f r a u d c l a i m . 

T h e r e f o r e , those c l a i m s s h o u l d not have been s u b m i t t e d t o the 

j u r y , and t h a t p o r t i o n of the t r i a l c o u r t ' s o r d e r denying 

Target Media and Leader's motion f o r a JML as t o S p e c i a l t y 

M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n and p r o m i s s o r y - f r a u d 

c l a i m s i s due t o be r e v e r s e d . 

As t o S p e c i a l t y M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m , 

however, we co n c l u d e t h a t S p e c i a l t y M a r k e t i n g o f f e r e d 

s u b s t a n t i a l e v i d e n c e t h a t Target Media breached the c o n t r a c t ; 

t h e r e f o r e , the t r i a l c o u r t d i d not e r r i n de n y i n g Target 

Media's motion f o r a JML as t o S p e c i a l t y M a r k e t i n g ' s b r e a c h -
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o f - c o n t r a c t c l a i m , and t h a t c l a i m was p r o p e r l y s u b m i t t e d t o 

the j u r y . 

F. M o tion f o r a New T r i a l 

We next address whether the t r i a l c o u r t s h o u l d have 

g r a n t e d Target Media's motion f o r a new t r i a l as t o S p e c i a l t y 

M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m . Because we h o l d t h a t 

the t r i a l c o u r t p r o p e r l y s u b m i t t e d the b r e a c h - o f - c o n t r a c t 

c l a i m t o the j u r y based on Target Media's f a i l u r e t o o b j e c t t o 

the t r i a l c o u r t ' s use of the v e r d i c t form t h a t a l l o w e d the 

j u r y t o r e t u r n i n c o n s i s t e n t v e r d i c t s , we c o n c l ude t h a t the 

j u r y ' s v e r d i c t s i n f a v o r of S p e c i a l t y M a r k e t i n g as t o i t s 

b r e a c h - o f - c o n t r a c t c l a i m and i n f a v o r of Target Media as t o 

i t s b r e a c h - o f - c o n t r a c t c o u n t e r c l a i m are due t o be a f f i r m e d . 

We l i k e w i s e conclude t h a t s u f f i c i e n t e v i d e n c e was p r e s e n t e d t o 

s u p p o r t the j u r y ' s damages awards f o r b r e a c h of c o n t r a c t . 

T h e r e f o r e , the t r i a l c o u r t p r o p e r l y d e n i e d Target Media's 

motion f o r a new t r i a l as t o the b r e a c h - o f - c o n t r a c t c l a i m s . 

G. M o tion f o r a R e m i t t i t u r 

Because we have c o n c l u d e d t h a t the t r i a l c o u r t s h o u l d 

have g r a n t e d a JML f o r Target Media and Leader as t o S p e c i a l t y 

M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m and f o r Target 

Media as t o i t s p r o m i s s o r y - f r a u d c l a i m , we need not r e v i e w the 

punitive-damages awards a s s o c i a t e d w i t h those c l a i m s , and 
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t h e r e i s l i k e w i s e no need t o rea c h Target Media's and Leader's 

arguments as t o the n e c e s s i t y of a r e m i t t i t u r . 

IV. C o n c l u s i o n 

We a f f i r m the t r i a l c o u r t ' s o r d e r d e n y ing Target Media's 

motion f o r a JML and/or a new t r i a l as t o S p e c i a l t y 

M a r k e t i n g ' s b r e a c h - o f - c o n t r a c t c l a i m . We r e v e r s e the t r i a l 

c o u r t ' s o r d e r d e n y ing Target Media and Leader's motion f o r a 

JML as t o S p e c i a l t y M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n 

and p r o m i s s o r y - f r a u d c l a i m s . We remand the cause and d i r e c t 

the t r i a l c o u r t t o e n t e r a JML i n f a v o r of Ta r g e t Media and 

Leader as t o S p e c i a l t y M a r k e t i n g ' s f r a u d u l e n t -

m i s r e p r e s e n t a t i o n c l a i m and t o e n t e r a JML i n f a v o r of Target 

Media as t o S p e c i a l t y M a r k e t i n g ' s p r o m i s s o r y - f r a u d c l a i m . 

Because we conclude t h a t the t r i a l c o u r t s h o u l d have g r a n t e d 

a JML as t o S p e c i a l t y M a r k e t i n g ' s f r a u d u l e n t - m i s r e p r e s e n t a t i o n 

and p r o m i s s o r y - f r a u d c l a i m s , we p r e t e r m i t c o n s i d e r a t i o n of the 

o t h e r arguments made by the p a r t i e s r e g a r d i n g those c l a i m s . 

AFFIRMED IN PART; REVERSED IN PART; AND REMANDED. 

Malone, C.J., and Woodall, S t u a r t , B o l i n , and P a r k e r , 

J J . , concur. 

Shaw and Wise, J J . , concur i n p a r t and d i s s e n t i n p a r t . 

Murdock, J . , concurs i n the r e s u l t i n p a r t and d i s s e n t s 

i n p a r t . 
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SHAW, J u s t i c e ( c o n c u r r i n g i n p a r t and d i s s e n t i n g i n p a r t ) . 

I concur w i t h the h o l d i n g of the main o p i n i o n t h a t 

S p e c i a l t y M a r k e t i n g C o r p o r a t i o n ' s b r e a c h - o f - c o n t r a c t c l a i m 

a g a i n s t Target Media P a r t n e r s O p e r a t i n g Company, L L C , was 

p r o p e r l y s u b m i t t e d t o the j u r y . I r e s p e c t f u l l y d i s s e n t from 

the p o r t i o n of the main o p i n i o n r e v e r s i n g the t r i a l c o u r t ' s 

o r d e r d e n y ing Target Media and Ed Leader's j o i n t motion f o r a 

judgment as a matter of law ("JML") on S p e c i a l t y M a r k e t i n g ' s 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m and f o r a JML on S p e c i a l t y 

M a r k e t i n g ' s p r o m i s s o r y - f r a u d c l a i m a g a i n s t Target Media. I 

b e l i e v e t h a t S p e c i a l t y M a r k e t i n g p r e s e n t e d s u b s t a n t i a l 

e v i d e n c e as t o each element of those c l a i m s . To the e x t e n t 

t h a t the main o p i n i o n p u r p o r t s t o adopt the p r o p o s i t i o n t h a t , 

i n the c o n t e x t of an a c t i o n stemming from a c o n t r a c t , any 

f r a u d c l a i m must be based on r e p r e s e n t a t i o n s independent of 

the promises i n the c o n t r a c t and must i n d e p e n d e n t l y s a t i s f y 

the elements of f r a u d , I a l s o d i s s e n t . That p r o p o s i t i o n was 

not advanced by Target Media or Leader i n e i t h e r t h e i r o r a l 

motion f o r a JML a t the c l o s e of S p e c i a l i t y M a r k e t i n g ' s 

e v i d e n c e , i n t h e i r w r i t t e n b r i e f i n support of t h a t m o t i o n , or 

even i n t h e i r postjudgment motions. F u r t h e r , t h i s argument 

was not p r e s e n t e d by any p a r t y on a p p e a l . Thus, i t cannot 

form a b a s i s on which t o r e v e r s e the judgment of the t r i a l 
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c o u r t . Brannon v. B a n k T r u s t , I n c . , 50 So. 3d 397, 405 n.8 

( A l a . 2010) ("This Court w i l l not r e v e r s e a judgment on a 

ground not argued t o the t r i a l c o u r t . " ) ; Hart v. Pugh, 878 So. 

2d 1150, 1157 ( A l a . 2003) ("[W]hen we are asked t o r e v e r s e a 

lower c o u r t ' s r u l i n g , we address o n l y the i s s u e s and arguments 

the a p p e l l a n t chooses t o p r e s e n t . " ) ; and Radenhausen v. Doss, 

819 So. 2d 616, 619 n.1 ( A l a . 2001) ( " [ N ] e i t h e r p a r t y has 

r a i s e d t h i s i s s u e below or on a p p e a l ; t h e r e f o r e , i t i s not 

b e f o r e t h i s C o u r t . " ) . 

Wise, J . , c o n c u r s . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n the r e s u l t i n p a r t and 

d i s s e n t i n g i n p a r t ) . 

I s t r o n g l y d i s a g r e e i n two r e s p e c t s w i t h the manner i n 

which the main o p i n i o n a n a l y z e s the i s s u e o f f r a u d i n t h i s 

case. F i r s t , the manner i n which the main o p i n i o n addresses 

the i s s u e o f r e a s o n a b l e r e l i a n c e e n t a i l s an o v e r l o o k i n g o f 

c e r t a i n e v i d e n c e , a r e w e i g h i n g o f o t h e r e v i d e n c e , and a 

s u b s t i t u t i o n o f t h i s C o u r t ' s o p i n i o n f o r t h a t o f the j u r y . 

Even more t r o u b l i n g , however, i s t h a t a s p e c t o f the main 

o p i n i o n t h a t endorses a view h e r e t o f o r e embraced o n l y by a 

s i n g l e J u s t i c e o f t h i s C ourt t o the e f f e c t t h a t f r a u d c l a i m s 

cannot a r i s e out o f c o n t r a c t u a l r e l a t i o n s h i p s . In so d o i n g , 

the main o p i n i o n e s s e n t i a l l y a b o l i s h e s the cause o f a c t i o n o f 

f r a u d i n an i m p o r t a n t c a t e g o r y o f ca s e s . I d i s c u s s these two 

concerns i n P a r t s I.A. and B. h e r e o f . 

I a l s o b e l i e v e the main o p i n i o n o v e r l o o k s and reweighs 

e v i d e n c e and a c c o r d i n g l y s u b s t i t u t e s the judgment o f t h i s 

C o urt f o r t h a t o f the j u r y as t o the p r o m i s s o r y - f r a u d c l a i m . 

T h i s i s s u e i s d i s c u s s e d i n P a r t I I below. 

For the reasons d i s c u s s e d h e r e i n , I d i s s e n t as t o the 

a n a l y s i s and r e s u l t reached by the main o p i n i o n as t o the 

a f o r e s a i d i s s u e s . I concur i n the r e s u l t as t o the a f f i r m a n c e 
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of the t r i a l c o u r t ' s judgment i n f a v o r o f S p e c i a l t y M a r k e t i n g 

C o r p o r a t i o n on i t s b r e a c h - o f - c o n t r a c t c l a i m . 

I. Fraud 

A. Reasonable R e l i a n c e 

The p r i m a r y ground upon which the main o p i n i o n r e v e r s e s 

the t r i a l c o u r t ' s judgment awarding damages t o S p e c i a l t y 

M a r k e t i n g f o r the f r a u d u l e n t conduct o f Target Media P a r t n e r s 

O p e r a t i n g Company, LLC ("Target M e d i a " ) , and a t l e a s t one o f 

i t s p r i n c i p a l s i s the a s s e r t e d f a i l u r e o f S p e c i a l t y M a r k e t i n g 

to prove the element of " r e a s o n a b l e r e l i a n c e . " In a s s e s s i n g 

t h i s r a t i o n a l e , i t i s i m p o r t a n t , I b e l i e v e , t o f i r s t t ake note 

of the v a r i o u s ways i n which Target Media and i t s p r i n c i p a l s 

committed the f r a u d i n q u e s t i o n . These i n c l u d e d the 

f o l l o w i n g : 
1. Monthly I n v o i c e s from the defendants i n which Target 

Media b i l l e d S p e c i a l t y M a r k e t i n g each month f o r the f u l l 
amount due under the c o n t r a c t . In o t h e r words, each 
month, from the v e r y b e g i n n i n g of the c o n t r a c t u n t i l i t s 
end, Target Media sent a w r i t t e n statement t o S p e c i a l t y 
M a r k e t i n g t h a t i m p l i c i t l y r e p r e s e n t e d t h a t a l l of  
S p e c i a l t y M a r k e t i n g ' s magazines due t o be d i s t r i b u t e d by  
Target Media d u r i n g the p r i o r month had i n f a c t been  
d i s t r i b u t e d by Target Media. 

2. Target Media p e r i o d i c a l l y sent t o S p e c i a l t y M a r k e t i n g 
" r o u t e s h e e t s , " r e p r e s e n t e d by Target Media t o have been 
f i l l e d out by i t s agents or employees, a g a i n r e p r e s e n t i n g 
t h a t a l l of S p e c i a l t y M a r k e t i n g ' s magazines were b e i n g 
d i s t r i b u t e d t o the a p p r o p r i a t e r e t a i l e s t a b l i s h m e n t s . 
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3. Target Media p e r i o d i c a l l y p r o v i d e d t o S p e c i a l t y M a r k e t i n g 

"summaries" i n d i c a t i n g d e l i v e r y of a l l S p e c i a l t y  
M a r k e t i n g ' s magazines. 

4. Between 2003 and December 2006, S p e c i a l t y M a r k e t i n g was 
r e p e a t e d l y a s s u r e d o r a l l y by defendants W a l l a c e Adams, 
Gordon Adams, and Ed Leader t h a t a l l of i t s magazines 
were b e i n g d i s t r i b u t e d a p p r o p r i a t e l y . 

The r e c o r d c o n t a i n s s u b s t a n t i a l e v i d e n c e t h a t d u r i n g 

much, i f not a l l , of the c o n t r a c t term, the a b o v e - d e s c r i b e d 

r e p r e s e n t a t i o n s were f a l s e and were knowingly made by Target 

Media and i t s p r i n c i p a l s as f a l s e r e p r e s e n t a t i o n s . See a l s o 

the d i s c u s s i o n of the e v i d e n c e i n P a r t I I below. In f a c t , 

t h e r e appears t o be no d i s p u t e i n t h i s case t h a t the j u r o r s 

r e a s o n a b l y c o u l d have found t h a t Target Media and i t s 

p r i n c i p a l s made f r a u d u l e n t m i s r e p r e s e n t a t i o n s . 

The o n l y r e m a i n i n g q u e s t i o n i s whether t h e r e was 

s u b s t a n t i a l e v i d e n c e from which j u r o r s c o u l d have i n f e r r e d 

t h a t S p e c i a l t y M a r k e t i n g r e l i e d on these r e p r e s e n t a t i o n s and 

whether i t s r e l i a n c e was r e a s o n a b l e . In t h i s r e g a r d , 

S p e c i a l t y M a r k e t i n g argues as f o l l o w s : 

"The r e p r e s e n t a t i o n s t o T e r r y D a v i s , as the 
owner of S p e c i a l t y M a r k e t i n g , were m a t e r i a l . H i s 
r e l i a n c e on them was r e a s o n a b l e , g i v e n the v a l u e s 
i n v o l v e d , the importance of the a c t i v i t i e s t o h i s 
company, Target Media's s t a t u s as a major 
d i s t r i b u t [ o r ] , and i t s apparent e x p e r t i s e a t the 
a c t i v i t i e s - - o f which Target Media and i t s employees 
a s s u r e d him. Only an i n s i d e r of the Defendant c o u l d 
have known t h a t the r e p r e s e n t a t i o n s and promises 
were f a l s e . " 
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S p e c i a l t y M a r k e t i n g ' s b r i e f , a t 49. I f i n d S p e c i a l t y 

M a r k e t i n g ' s p o s i t i o n e n t i r e l y p l a u s i b l e , as d i d , a p p a r e n t l y , 

the j u r y . Indeed, the r e c o r d c o n t a i n s s u b s t a n t i a l e v i d e n c e , 

i n c l u d i n g the e x p r e s s t e s t i m o n y of Davis r e g a r d i n g S p e c i a l t y 

M a r k e t i n g ' s r e l i a n c e upon some o f , i f not a l l , the 

m i s r e p r e s e n t a t i o n s d e s c r i b e d above, from which the j u r y c o u l d 

have i n f e r r e d t h a t S p e c i a l t y M a r k e t i n g r e p e a t e d l y and 

c o n t i n u a l l y r e l i e d on t h e s e r e p r e s e n t a t i o n s t o pay Target 

Media's i n v o i c e s month a f t e r month a f t e r month and p e r s i s t i n 

i t s c o n t r a c t u a l r e l a t i o n s h i p w i t h Target Media. 

The main o p i n i o n acknowledges the f a c t t h a t Davis 

e x p l i c i t l y t e s t i f i e d t o h i s r e l i a n c e on the s o - c a l l e d 

" s p r e a d s h e e t s . " I t makes much of the f a c t , however, t h a t 

S p e c i a l t y M a r k e t i n g " c o n t i n u e d t o work w i t h Target Media f o r 

more than two years a f t e r Davis r e c e i v e d the l a s t 

s p r e a d s h e e t . " ___ So. 3d a t ___ . T h i s r e a s o n i n g , however, 

i g n o r e s the f a c t t h a t the j u r y was f r e e t o b e l i e v e t h a t , 

a l t h o u g h the s p r e a d s h e e t s stopped coming a t some p o i n t , 

S p e c i a l t y M a r k e t i n g and Davis r e a s o n a b l y c o u l d have r e l i e d 

upon, and d i d r e l y upon, those s p r e a d s h e e t s t o make payments 

t o Target Media d u r i n g the p e r i o d t h a t Target Media d i d 

p r o v i d e them. Moreover, i t i g n o r e s the o t h e r 

m i s r e p r e s e n t a t i o n s made by Target Media and i t s p r i n c i p a l s as 
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d e s c r i b e d above, i n c l u d i n g the i m p l i c i t m i s r e p r e s e n t a t i o n s by 

Target Media, through i t s i n v o i c e s , t h a t a l l of S p e c i a l t y 

M a r k e t i n g ' s magazines were b e i n g d i s t r i b u t e d each month. 

These o t h e r m i s r e p r e s e n t a t i o n s by Target Media c l e a r l y 

c o n t i n u e d u n t i l the end of the c o n t r a c t term. 

Nor do I see how t h i s C o u r t can conclude t h a t the j u r y 

was not f r e e t o i n f e r t h a t S p e c i a l t y M a r k e t i n g ' s r e l i a n c e on 

a l l of these m i s r e p r e s e n t a t i o n s , i n c l u d i n g the monthly 

i n v o i c e s , was r e a s o n a b l e . Davis t e s t i f i e d t h a t he t r u s t e d 

Target Media and i t s p r i n c i p a l s and t h a t " i t never c r o s s e d 

[ h i s ] mind" t h a t Target Media was r e p e a t e d l y l y i n g t o him. 

The main o p i n i o n ' s c o n c l u s i o n t h a t S p e c i a l t y M a r k e t i n g ' s 

r e l i a n c e was unreasonable appears t o be based on a two-part 

p r e m i s e : ( a ) t h a t the o n l y reason S p e c i a l t y M a r k e t i n g ' s 

b u s i n e s s was not more s u c c e s s f u l was t h a t Target Media was not 

d i s t r i b u t i n g i t s magazines p r o p e r l y , and ( b ) t h a t S p e c i a l t y 

M a r k e t i n g s h o u l d have known t h i s t o be the case. I see no 

e v i d e n c e i n the r e c o r d t o support e i t h e r p a r t of t h i s premise. 

To the c o n t r a r y , Davis t e s t i f i e d t h a t he had no reason t o 

b e l i e v e t h a t h i s company's d e c l i n i n g income was caused by 

Target Media because a l l the feedback he r e c e i v e d from Target 

Media i n d i c a t e d t h a t S p e c i a l t y M a r k e t i n g ' s magazines were 

b e i n g d i s t r i b u t e d t o the d i s p l a y s i t e s and t h a t customers were 
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p i c k i n g up the magazines. The j u r y h e a r d Davis t e s t i f y t h a t 

he had t o r e l y upon "the people I'm p a y i n g the money t o , t h a t 

I have t o t r u s t somebody" and t h a t he " d i d what I thought was 

r i g h t and I thought they were d o i n g t h e i r j o b ... I would 

never have thought t h a t T a r g e t Media had a n y t h i n g t o do w i t h 

t h i s . " I do not b e l i e v e t h i s C o u r t p r o p e r l y can h o l d as a 

m a t t e r of law, as we must i n o r d e r t o r e v e r s e the judgment 

e n t e r e d on the j u r y ' s v e r d i c t i n t h i s case, t h a t the 

c i r c u m s t a n c e s w i t h which Davis and S p e c i a l t y M a r k e t i n g were 

f a c e d r e q u i r e d them t o assume t h a t T a r g e t Media and i t s 

v a r i o u s p r i n c i p a l s were a l l l y i n g t o Davis and S p e c i a l t y 

M a r k e t i n g on a r e g u l a r b a s i s , d e s p i t e p o s s e s s i n g no knowledge 

t h a t t h i s was the case. 

To the c o n t r a r y , f i n d i n g as the main o p i n i o n does t h a t 

S p e c i a l t y M a r k e t i n g d i d not " r e a s o n a b l y " r e l y on T a r g e t 

Media's c o n t i n u a l m i s r e p r e s e n t a t i o n s s i m p l y because Davis and 

D a n i e l s knew t h a t S p e c i a l t y M a r k e t i n g ' s income was d e c l i n i n g 

imposes an u n f a i r burden on the p l a i n t i f f . As a Supreme C o u r t 

i n a s i s t e r s t a t e has observed, 
"'[a] p a r t y t o a c o n t r a c t cannot r a t i o n a l l y  
c a l c u l a t e the p o s s i b i l i t y t h a t the o t h e r p a r t y w i l l  
d e l i b e r a t e l y m i s r e p r e s e n t terms c r i t i c a l t o t h a t  
c o n t r a c t . ' (Tourek e t a l . , B u c k i n g the 'Trend': The  
U n i f o r m Commercial Code, the Economic Loss D o c t r i n e , 
and Common Law Causes of A c t i o n f o r Fraud and 
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M i s r e p r e s e n t a t i o n (1999) 84 Iowa L. Rev. 875, 894.) 
No r a t i o n a l p a r t y would e n t e r i n t o a c o n t r a c t  
a n t i c i p a t i n g t h a t they are or w i l l be l i e d t o . 
'While p a r t i e s , perhaps because of t h e i r t e c h n i c a l 
e x p e r t i s e and s o p h i s t i c a t i o n , can be presumed t o 
u n d e r s t a n d and a l l o c a t e the r i s k s r e l a t i n g t o 
n e g l i g e n t p r o d u c t d e s i g n or manufacture, those same 
p a r t i e s cannot, and s h o u l d not, be e x p e c t e d t o  
a n t i c i p a t e f r a u d and d i s h o n e s t y i n e v e r y  
t r a n s a c t i o n . ' ( I d . a t p. 909.)." 

Robinson H e l i c o p t e r Co. v. Dana Corp., 34 C a l . 4th 979, 993, 

102 P.3d 268, 275-76 (2004). 

T h i s Court i s not a f a c t - f i n d i n g body. I t i s not our j o b 

t o d e c i d e the c r e d i b i l i t y of or t o a s s i g n weight t o t e s t i m o n y 

and o t h e r e v i d e n c e of f r a u d and the r e l i a n c e t h e r e o n t h a t 

p u r p o r t e d l y o c c u r r e d i n t h i s case. I t was up t o the j u r y t o 

do t h i s and t o d e c i d e whether i t was r e a s o n a b l e f o r S p e c i a l t y 

M a r k e t i n g t o r e l y upon Target Media's c o n t i n u a l 

m i s r e p r e s e n t a t i o n s throughout the f o u r - y e a r term of t h a t 

company's c o n t r a c t w i t h Target Media. Given the e v i d e n c e 

b e f o r e us, I see no b a s i s f o r t h i s Court t o d e c i d e as a 

m a t t e r of law t h a t the j u r y i n t h i s case c o u l d not r e a s o n a b l y 

have found t h a t S p e c i a l i t y M a r k e t i n g r e a s o n a b l y r e l i e d upon 

Target Media's i n v o i c e s , r o u t e s h e e t s , summaries, and r e g u l a r 

o r a l a s s u r a n c e s t o p e r s i s t i n i t s c o n t r a c t u a l r e l a t i o n s h i p 

w i t h T a rget Media and t o c o n t i n u e p a y i n g Target Media's 

i n v o i c e s each month. 
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B. Ab o l i s h m e n t of Fraud as a Cause of A c t i o n A r i s i n g  

Out of C o n t r a c t u a l R e l a t i o n s h i p s 

The main o p i n i o n i n c l u d e s an a l t e r n a t i v e ground f o r 

r e v e r s i n g the t r i a l c o u r t ' s judgment w i t h r e g a r d t o the 

f r a u d u l e n t - m i s r e p r e s e n t a t i o n c l a i m t h a t i s even more t r o u b l i n g 

than i t s t r e a t m e n t of the j u r y ' s f a c t u a l f i n d i n g as t o the 

i s s u e of r e a s o n a b l e r e l i a n c e . S p e c i f i c a l l y , the main o p i n i o n 

today embraces — the f i r s t time a m a j o r i t y of t h i s Court has 

done so — a r e s t r i c t i v e view of the a v a i l a b i l i t y of f r a u d 

c l a i m s a r i s i n g out of c o n t r a c t u a l r e l a t i o n s h i p s h e r e t o f o r e 

espoused o n l y by a s i n g l e J u s t i c e of t h i s C ourt e i g h t y e a rs 

ago i n Hunt Petroleum Corp. v. S t a t e , 901 So. 2d 1 ( A l a . 

2004) . None of the o t h e r J u s t i c e s i n Hunt j o i n e d t h a t J u s t i c e 

i n t h i s view. To the c o n t r a r y , i n bo t h Hunt and i n the more 

r e c e n t case of Exxon M o b i l Corp. v. Alabama Department of  

C o n s e r v a t i o n & N a t u r a l Resources, 986 So. 2d 1093 ( A l a . 2007), 

the Court engaged i n a s u b s t a n t i a l a n a l y s i s of the elements of 

f r a u d , p a r t i c u l a r l y the element of r e a s o n a b l e r e l i a n c e , t h a t 

would have been c o m p l e t e l y unnecessary had the cause of a c t i o n 

not been v i a b l e . 

S p e c i f i c a l l y , the m a j o r i t y of t h i s Court today quotes and 

r e l i e s upon the f o l l o w i n g p o s i t i o n s t a t e d by J u s t i c e Houston 
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i n Hunt and i n D i c k i n s o n v. Land Developers C o n s t r u c t i o n Co., 

882 So. 2d 291 ( A l a . 2003): 

" ' [ I ] t i s c l e a r t h a t t o a s s e r t a f r a u d 
c l a i m t h a t stems from the same g e n e r a l 
f a c t s as one's b r e a c h - o f - c o n t r a c t c l a i m , 
the f r a u d c l a i m must be based on 
r e p r e s e n t a t i o n s independent from the 
promises i n the c o n t r a c t and must 
i n d e p e n d e n t l y s a t i s f y the elements of 
f r a u d . Deupree [v. B u t n e r ] , 522 So. 2d 
[242,] 245 [ ( A l a . 1 9 8 8 ) ] . ' " 

Hunt Petroleum Corp., 901 So. 2d a t 10-11 (Houston, J . , 

c o n c u r r i n g s p e c i a l l y ) ( q u o t i n g D i c k i n s o n , 882 So. 2d a t 304 

(Houston, J . , c o n c u r r i n g s p e c i a l l y ) ) ; see So. 3d a t . 

Based on t h i s view of the law, the main o p i n i o n c o n c l u d e s 

t h a t , " [ t ] o the e x t e n t t h a t S p e c i a l t y M a r k e t i n g argues t h a t 

the i n a c c u r a t e i n f o r m a t i o n and documentation Target Media 

p r o v i d e d were m i s r e p r e s e n t a t i o n s , we cannot agree." 

So. 3d a t . 

That i s , the main o p i n i o n a c c e p t s the view proposed by 

J u s t i c e Houston t h a t , t o the e x t e n t a m i s r e p r e s e n t a t i o n 

concerns a p a r t y ' s performance under a c o n t r a c t , the 

m i s r e p r e s e n t e r cannot be l i a b l e f o r f r a u d . The main o p i n i o n 

a p p a r e n t l y o v e r l o o k s , however, the f a c t t h a t , a t l e a s t u n t i l 
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now, J u s t i c e Houston's w r i t i n g s s i m p l y have not a c c u r a t e l y 

r e f l e c t e d Alabama law on t h i s p o i n t . 4 

In h i s w r i t i n g i n D i c k i n s o n , J u s t i c e Houston a d m i t t e d 

t h a t "a p l a i n t i f f can, i n some i n s t a n c e s , m a i n t a i n a cause of 

a c t i o n f o r f r a u d and br e a c h of c o n t r a c t a r i s i n g from the same 

g e n e r a l f a c t u a l c i r c u m s t a n c e s , " c i t i n g the f a c t s i n Deupree v.  

Butn e r , 522 So. 2d 242 ( A l a . 1988), as an example. D i c k i n s o n , 

882 So. 2d a t 303 (Houston, J . , c o n c u r r i n g s p e c i a l l y ) . 

J u s t i c e Houston i n s i s t e d , however, t h a t "Deupree does not 

s t a n d f o r the p r o p o s i t i o n t h a t one can m a i n t a i n a f r a u d c l a i m 

based merely on an a l l e g e d m i s r e p r e s e n t a t i o n t h a t , or 

s u p p r e s s i o n of the f a c t t h a t , a p a r t y has not p r o p e r l y 

performed, or has i n t e n t i o n a l l y not performed, a c o n t r a c t u a l 

o b l i g a t i o n . " Hunt Petroleum Corp., 901 So. 2d a t 13 (Houston, 

J . , c o n c u r r i n g s p e c i a l l y ) . 

D e s p i t e J u s t i c e Houston's p r o t e s t a t i o n s c o n c e r n i n g 

Deupree, b o t h the f a c t s of t h a t case and language i n the 

4 G i v e n the d i f f i c u l t y of p r o v i n g an advance i n t e n t t o 
d e c e i v e n e c e s s a r y f o r a s u c c e s s f u l p r o m i s s o r y - f r a u d c l a i m 
(indeed, see the main o p i n i o n ' s t r e a t m e n t of t h i s v e r y i s s u e 
i n the p r e s e n t case, So. 3d a t ), the main o p i n i o n a l s o 
o v e r l o o k s the f a c t t h a t such a r u l e would p r o v i d e a ready-made 
mechanism -- s i m p l y e n t e r i n g i n t o a c o n t r a c t w i t h the o p p o s i t e 
p a r t y — f o r a p a r t y i n t e n t on c h e a t i n g another t o g r e a t l y 
reduce the r i s k of l i a b i l i t y f o r f r a u d and, s p e c i f i c a l l y , the 
r i s k of s u f f e r i n g a punitive-damages award. 
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o p i n i o n i n d i c a t e t h a t an i n t e n t i o n a l m i s r e p r e s e n t a t i o n 

c o n c e r n i n g the performance of a c o n t r a c t can s upport a c l a i m 

of f r a u d . In Deupree, the p l a i n t i f f s , the B u t n e r s , p u r c h a s e d 

a townhouse from a d e v e l o p e r , Deupree, p u r s u a n t t o a s a l e s 

c o n t r a c t t h a t r e q u i r e d the d e v e l o p e r t o b u i l d a boat s l i p f o r 

the townhouse. 5 Deupree enc o u n t e r e d numerous problems w i t h 

the F l o r i d a Department of N a t u r a l Resources i n o b t a i n i n g 

"submerged l a n d l e a s e s " f o r the boat s l i p s a s s o c i a t e d w i t h the 

townhouses. In f a c t , e v i d e n c e a t t r i a l i n d i c a t e d t h a t i t 

would have been d i f f i c u l t , i f not n e a r l y i m p o s s i b l e , t o get 

government a p p r o v a l f o r the boat s l i p s i n the development 

a r e a . Deupree t o l d the B u t n e r s , however, t h a t t h e r e would be 

no problem i n g e t t i n g p e r m i s s i o n from the s t a t e t o b u i l d the 

boat s l i p s . " A c c o r d i n g t o the B u t n e r s , they had a l r e a d y 

c l o s e d on the townhome c o n t r a c t of purchase when the y 

d etermined t h a t a u s a b l e p r i v a t e boat s l i p would not be 

p r o v i d e d . " 522 So. 2d a t 243. The B u t n e r s sued Deupree 

a l l e g i n g b r e a c h of c o n t r a c t and f r a u d , and the j u r y r e t u r n e d 

a v e r d i c t i n f a v o r of the B u t n e r s on b o t h c l a i m s , awarding 

b o t h compensatory and p u n i t i v e damages. 

5 I t was " u n d i s p u t e d t h a t a boat s l i p adds s u b s t a n t i a l l y 
t o the v a l u e of the l a n d t o which i t i s a p p u r t e n a n t . " 
Deupree, 522 So. 2d a t 243. 
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On a p p e a l , the Deupree Court a d d r e s s e d Deupree's argument 

t h a t "the r e c o v e r y f o r b o t h f r a u d and b r e a c h of c o n t r a c t was 

improper because b o t h c l a i m s arose from the same t r a n s a c t i o n 

and the B u t n e r s were thus a l l o w e d a double r e c o v e r y . " 522 

So. 2d a t 244. The Court d i s a g r e e d , s t a t i n g t h a t " [ i ] n  

Alabama, a s i n g l e t r a n s a c t i o n can s u p p o r t an award of damages  

f o r b o t h b r e a c h of c o n t r a c t and f r a u d . " I d . ( c i t i n g H e r r i n g  

v. Prestwood, 414 So. 2d 52 ( A l a . 1982) (emphasis added)). In 

f a c t , the Deupree Court h e l d t h a t "the f r a u d a l l e g e d i n t h i s 

case was not f r a u d i n the i n c e p t i o n of the c o n t r a c t , but i n 

f r a u d u l e n t concealments a f t e r the c o n t r a c t was made, and t h a t 

the f a c t s of t h i s case c o u l d s u p p o r t b o t h a b r e a c h of c o n t r a c t 

c l a i m and a f r a u d c l a i m . " I d . (emphasis added). 

J u s t i c e Houston d i s m i s s e d the above-quoted language from 

Deupree by i n s i s t i n g — d e s p i t e the above-emphasized e x p l i c i t 

statement of the Court t o the c o n t r a r y — t h a t Deupree 

i n v o l v e d f r a u d u l e n t inducement, not f r a u d d u r i n g the 

performance of the c o n t r a c t . 6 

"While the Deupree d e c i s i o n c h a r a c t e r i z e d the 
a l l e g e d f r a u d a t i s s u e i n t h a t case as f r a u d u l e n t 

6 F r a u d u l e n t inducement n e c e s s a r i l y i n v o l v e s 
r e p r e s e n t a t i o n s t h a t are s e p a r a t e from any b r e a c h of the 
c o n t r a c t i n q u e s t i o n because they are made b e f o r e any c o n t r a c t 
comes i n t o e x i s t e n c e . 
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s u p p r e s s i o n , ... g i v e n the f a c t t h a t the p l a i n t i f f s 
had not y e t c l o s e d on t h e i r townhome and the f a c t 
t h a t t h e y a l l e g e d t h a t they would not have c l o s e d on 
the townhome i f they had not been l i e d t o , the f r a u d 
a l l e g e d i n Deupree appears t o f a v o r a c l a i m f o r 
f r a u d u l e n t inducement (to c l o s e on the townhome and 
'complete' the c o n t r a c t ) . " 

D i c k i n s o n , 882 So. 2d a t 304. 

In a s p e c i a l w r i t i n g i n Exxon, J u s t i c e Lyons e x p r e s s l y 

r e j e c t e d J u s t i c e Houston's p o s i t i o n . J u s t i c e Lyons e x p l a i n e d 

t h a t the f a c t s i n Deupree d i d , i n f a c t , s u pport the 

c h a r a c t e r i z a t i o n of the f r a u d i n t h a t case as f r a u d d u r i n g the 

performance of the c o n t r a c t . In d o i n g so, J u s t i c e Lyons 

c o n f i r m e d t h a t Alabama law p e r m i t s a c t i o n s a l l e g i n g b o t h 

b r e a c h of c o n t r a c t and f r a u d based on the same f a c t s . 

" T h i s Court has r e c o g n i z e d the a v a i l a b i l i t y of  
a t o r t remedy between p a r t i e s t o a c o n t r a c t not  
i n v o l v i n g i n s u r a n c e i n i n s t a n c e s where, a f t e r  
e n t e r i n g i n t o the c o n t r a c t , the i n j u r e d p a r t y can  
show f r a u d by the o t h e r p a r t y . ... 

"The l e a d i n g case i s Deupree v. Bu t n e r , 522 So. 
2d 242 ( A l a . 1988), i n which a d e v e l o p e r r e p r e s e n t e d 
t o p r o s p e c t i v e p u r c h a s e r s of a townhome t h a t i t 
would g i v e the p u r c h a s e r s of the townhome access t o 
the p u r c h a s e r s ' own boat s l i p . A t the time of the 
n e g o t i a t i o n s and up u n t i l the c l o s i n g , the d e v e l o p e r 
e x p e r i e n c e d s e r i o u s ongoing problems w i t h r e g u l a t o r y 
a u t h o r i t i e s t h a t c a s t s u b s t a n t i a l doubt on i t s 
a b i l i t y t o perform. Over two months a f t e r the 
c l o s i n g and a t a time when the ongoing problems had 
not been r e s o l v e d , the d e v e l o p e r wrote a l e t t e r 
r e i t e r a t i n g i t s a b i l i t y t o c o n s t r u c t the boat s l i p , 
s t a t i n g t h a t i t was merely a m a t t e r of time b e f o r e 
i t d i d so. The d e v e l o p e r u l t i m a t e l y f a i l e d t o 
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perform, and the p u r c h a s e r s sued, a l l e g i n g 
f r a u d u l e n t concealment i n the inducement of the 
c o n t r a c t and f r a u d u l e n t concealment d u r i n g the  
performance of the agreement, as e v i d e n c e d by the 
l e t t e r w r i t t e n a f t e r the c l o s i n g . T h i s C o u r t , 
a f f i r m i n g a judgment e n t e r e d on a j u r y v e r d i c t i n 
f a v o r of the p u r c h a s e r s , r e c o g n i z e d the a v a i l a b i l i t y 
of a cause of a c t i o n based on f r a u d u l e n t concealment 
r e l a t i n g t o the events b o t h b e f o r e and a f t e r the 
c l o s i n g . With r e s p e c t t o events a f t e r the c l o s i n g , 
t h i s Court s t a t e d : 

"'The [ p u r c h a s e r s ' ] f r a u d c l a i m was based 
on [the d e v e l o p e r ' s ] concealment of the 
d i f f i c u l t i e s he was h a v i n g w i t h g e t t i n g 
a p p r o v a l of the boat s l i p s . [The d e v e l o p e r ] 
wrote a l e t t e r t o [one of the p u r c h a s e r s ] 
on J u l y 26, 1983 [over two months a f t e r the 
c l o s i n g ] , and s t a t e d t h a t i t was s i m p l y "a 
mat t e r of t i m e " u n t i l the p e r m i t s would be 
i s s u e d . ' 

"522 So. 2d a t 246.[ 7] 

" I t i s hornbook law t h a t f r a u d i s composed of  
m u l t i p l e elements, namely, a f a l s e statement of a  
m a t e r i a l f a c t or concealment of such a f a c t under  
c i r c u m s t a n c e s where t h e r e i s a duty t o speak and  
re a s o n a b l e r e l i a n c e t o the d e t r i m e n t of the v i c t i m . 
See, e.g., Padgett v. Hughes, 535 So. 2d 140, 142 
( A l a . 1988). In Hunt Petroleum Corp. v. S t a t e , 901 
So. 2d 1 ( A l a . 2004), a case i n which I r e c u s e d 

7 A l t h o u g h i t i s not e n t i r e l y c l e a r t o me from my r e a d i n g 
of Deupree and J u s t i c e Lyons's r e v i e w of i t i n Exxon e x a c t l y 
what r e l i a n c e was made by the p u r c h a s e r s i n Deupree upon the 
r e p r e s e n t a t i o n s made by the d e v e l o p e r a f t e r the c l o s i n g or 
what damage the p u r c h a s e r s s u f f e r e d as a r e s u l t of t h a t p o s t -
c l o s i n g r e l i a n c e , the d i f f e r e n c e i n the p o s i t i o n s as e x p r e s s e d 
by J u s t i c e Houston and J u s t i c e Lyons does not t u r n upon t h i s 
i s s u e b u t , i n s t e a d , upon the more fundamental q u e s t i o n : 
whether the law would ever p e r m i t a c l a i m of f r a u d where the 
m i s r e p r e s e n t e d f a c t concerns a p a r t y ' s performance under the 
c o n t r a c t . 
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m y s e l f , t h i s Court d i d not d w e l l on the a v a i l a b i l i t y  
of a remedy f o r f r a u d i n the performance of a  
c o n t r a c t v e r y s i m i l a r t o the c o n t r a c t here 
p r e s e n t e d ; i n s t e a d , i t moved d i r e c t l y t o an  
e x a m i n a t i o n of the e v i d e n c e of r e l i a n c e and found i t 
w a n t i n g . Such approach, of n e c e s s i t y , assumed, 
w i t h o u t d e c i d i n g , the a v a i l a b i l i t y of f r a u d i n the 
performance of the c o n t r a c t under the f a c t s 
p r e s e n t e d i n t h a t case. Only J u s t i c e Houston, i n h i s  
s p e c i a l c o n c u r r e n c e , 901 So. 2d a t 9, probed the  
a v a i l a b i l i t y of a remedy f o r f r a u d . In so d o i n g , he  
attempted t o l i m i t the h o l d i n g i n Deupree t o  
p r e - c l o s i n g s u p p r e s s i o n , beyond, I r e s p e c t f u l l y  
submit, the p r e v i o u s l y quoted h o l d i n g of the Court  
c l e a r l y r e c o g n i z i n g p o s t - c l o s i n g conduct as p a r t of  
the b a s i s f o r the f r a u d c l a i m . In B e t h e l v. Thorn, 
757 So. 2d 1154 ( A l a . 1999), t h i s Court had 
p r e v i o u s l y embraced a broader view of Deupree than 
t h a t of J u s t i c e Houston i n h i s s p e c i a l w r i t i n g i n 
Hunt Petroleum. We observed, c i t i n g Deupree: 'This 
C ourt has r e c o g n i z e d t h a t f r a u d u l e n t concealment of 
f a c t s a f t e r a c o n t r a c t has been made can s u p p o r t 
b o t h a b r e a c h - o f - c o n t r a c t c l a i m and a f r a u d c l a i m . ' 
757 So. 2d a t 1162 (emphasis added)." 

Exxon M o b i l Corp., 986 So. 2d a t 1130-31 (Lyons, J . , 

c o n c u r r i n g i n p a r t and c o n c u r r i n g i n the r e s u l t ) (some 

emphasis added). 

The view of Alabama law e x p l a i n e d by J u s t i c e Lyons and 

a p p a r e n t l y r e l i e d upon by the remainder of the Court i n Hunt  

Pet r o l e u m and Exxon f i n d s ample su p p o r t i n o t h e r p r e c e d e n t s . 

In H e r r i n g v. Prestwood, 414 So. 2d 52, 58 ( A l a . 1982), t h i s 

C ourt e x p l a i n e d : 

" H e r r i n g ' s c o m p l a i n t a l l e g e d f r a u d u l e n t s u p p r e s s i o n 
of the f a c t t h a t Prestwood had d e c i d e d not t o s e l l 
the l a n d a f t e r s i g n i n g the o p t i o n o f f e r . In t h i s 

73 



1091758 
s i t u a t i o n , the p l a i n t i f f need not fo r e g o s e e k i n g 
damages f o r bre a c h of c o n t r a c t i n o r d e r t o r e c o v e r 
f o r the f r a u d . " 

See a l s o B e t h e l v. Thorn, 757 So. 2d 1154, 1162 ( A l a . 1999) 

("This Court has r e c o g n i z e d t h a t f r a u d u l e n t concealment of 

f a c t s a f t e r a c o n t r a c t has been made can sup p o r t b o t h a 

b r e a c h - o f - c o n t r a c t c l a i m and a f r a u d c l a i m . See Deupree v. 

Butn e r , 522 So. 2d 242, 244-45 ( A l a . 1988); H e r r i n g v. 

Prestwood, 414 So. 2d 52, 57-58 ( A l a . 1 9 8 2 ) . " ) . In y e t 

another case, the U n i t e d S t a t e s Court of Ap p e a l s f o r the 

E l e v e n t h C i r c u i t h e l d : 

"ConAgra notes c o r r e c t l y t h a t under Alabama law 
a 'mere b r e a c h of a c o n t r a c t u a l p r o v i s i o n i s not 
s u f f i c i e n t t o support a charge of f r a u d . ' Brown-Marx  
A s s o c s . , L t d . v. Emigrant Sav. Bank, 703 F.2d 1361, 
1370-71 (11th C i r . 1983). We d i s a g r e e , however, w i t h 
ConAgra's a s s e r t i o n t h a t i t s f a i l u r e t o weigh the 
b r o i l e r s a c c u r a t e l y was merely a b r e a c h of one of 
the c o n t r a c t p r o v i s i o n s and t h e r e f o r e c o u l d not g i v e 
r i s e t o a f r a u d c l a i m . ConAgra c o n t r a c t e d t o pay the 
growers based on the weight of the b r o i l e r s . I t 
f a i l e d t o p e r f o r m t h a t a c t by com m i t t i n g a f r a u d , 
m i s r e p r e s e n t i n g the weight of the b r o i l e r s . Because 
of t h i s f r a u d , the growers a c c e p t e d lower payments 
than c a l l e d f o r under t h e i r c o n t r a c t s . " 

B r a s w e l l v. Conagra, I n c . , 936 F.2d 1169, 1173 (11th C i r . 

1991). 

U n t i l today, f r a u d u l e n t m i s r e p r e s e n t a t i o n s made d u r i n g 

the course of the performance of a c o n t r a c t t o induce the 

o p p o s i t e p a r t y t o p e r s i s t i n the c o n t r a c t u a l r e l a t i o n s h i p and 
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t o c o n t i n u e i t s performance thereunder have been a c t i o n a b l e as 

f r a u d , assuming the o t h e r elements of f r a u d are p r e s e n t . As 

J u s t i c e Lyons noted i n r e l a t i o n t o the Hunt case, i f t h i s were 

not t r u e , t h i s Court has engaged i n a g r e a t d e a l of n e e d l e s s 

a n a l y s i s of the evi d e n c e s u p p o r t i n g the v a r i o u s elements of 

f r a u d , e s p e c i a l l y the element of r e a s o n a b l e r e l i a n c e , i n such 

cases as Hunt and Exxon. 

Put d i f f e r e n t l y , f r a u d u l e n t m i s r e p r e s e n t a t i o n s are no 

l e s s a c t i o n a b l e because th e y are m i s r e p r e s e n t a t i o n s as t o the 

m i s r e p r e s e n t e r ' s performance under the c o n t r a c t as opposed t o 

some independent f a c t or event. I f the m i s r e p r e s e n t e d f a c t i s 

of the m i s r e p r e s e n t e r ' s performance, t h i s s i m p l y means t h a t 

t h e r e may a l s o be a p a r a l l e l cause of a c t i o n f o r bre a c h of 

c o n t r a c t . Only one r e c o v e r y may be had of cour s e , but Alabama 

law has always r e c o g n i z e d b o t h causes of a c t i o n . 

Today's d e c i s i o n appears t o a b o l i s h the former cause of 

a c t i o n . T h i s i s s u r p r i s i n g i n i t s own r i g h t , but even more so 

g i v e n the f a c t t h a t the main o p i n i o n expends s i g n i f i c a n t time 

and energy on i t s s e p a r a t e and p r i m a r y r a t i o n a l e t h a t t h e r e 

was no " r e a s o n a b l e r e l i a n c e " by S p e c i a l t y M a r k e t i n g i n t h i s 

case, a r a t i o n a l e t h a t , i f germane, would be s u f f i c i e n t unto 

i t s e l f t o a c h i e v e the r e v e r s a l of the t r i a l c o u r t ' s judgment, 

y e t , as i n Hunt Pet r o l e u m and Exxon, need not have d e t a i n e d 
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the Court a t a l l i f Alabama law does not i n the f i r s t p l a c e 

even r e c o g n i z e a cause of a c t i o n f o r f r a u d a r i s i n g from a 

c o n t r a c t . 

I I . P r o m i s s o r y Fraud 

"To s t a t e a c l a i m of p r o m i s s o r y f r a u d , the p l a i n t i f f 
must a l l e g e f a c t s showing '(1) a f a l s e 
r e p r e s e n t a t i o n ; (2) of an e x i s t i n g m a t e r i a l f a c t ; 
(3) t h a t i s [ r e a s o n a b l y ] r e l i e d upon; (4) damage 
r e s u l t i n g as a p r o x i m a t e c a u s e [ ; (5) t h a t ] a t the 
time of the m i s r e p r e s e n t a t i o n , the defendant had the 
i n t e n t i o n not t o p e r f o r m the p r o mised a c t [ ; ] and 
(6) t h a t the defendant had an i n t e n t t o d e c e i v e . ' " 

B e t h e l , 757 So. 2d a t 1159 ( q u o t i n g P i n y a n v. Community Bank, 

644 So.2d 919, 923 ( A l a . 1994)). 

The main o p i n i o n t a k e s the p o s i t i o n t h a t S p e c i a l t y 

M a r k e t i n g f a i l e d t o p r e s e n t e v i d e n c e i n d i c a t i n g t h a t T a rget 

Media i n t e n d e d not t o p e r f o r m under the 2002 d i s t r i b u t i o n 

c o n t r a c t and i n t e n d e d t o d e c e i v e S p e c i a l t y M a r k e t i n g a t the 

time i t n e g o t i a t e d the 2002 d i s t r i b u t i o n c o n t r a c t . In making 

t h i s argument, the main o p i n i o n r e l i e s e x c l u s i v e l y on 

t e s t i m o n y from Target Media e x e c u t i v e s Ed Leader and Gordon 

Adams, n o t i n g t h a t b o t h e s s e n t i a l l y t e s t i f i e d t h a t they 

i n t e n d e d t o p e r f o r m the c o n t r a c t when they e n t e r e d i n t o i t 

and, s p e c i f i c a l l y , t h a t n e i t h e r of them t e s t i f i e d t h a t he had 

an i n t e n t not t o p e r f o r m or an i n t e n t t o d e c e i v e a t the time 

the c o n t r a c t was formed. So. 3d a t . 
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The main o p i n i o n o v e r l o o k s the f a c t t h a t the j u r y was 

f r e e t o , and o b v i o u s l y d i d , a s s i g n l i t t l e or no c r e d i b i l i t y or 

weight t o the t e s t i m o n y of Leader and Adams. C l e a r l y , the  

absence of an a d m i s s i o n of an i n t e n t t o d e c e i v e by one who  

ha r b o r s an i n t e n t t o d e c e i v e cannot be the s i n e qua non of a  

v i a b l e p r o m i s s o r y - f r a u d a c t i o n . Were i t o t h e r w i s e , t h e r e 

would be l i t t l e p o i n t i n t h i s C o u r t ' s c o n t i n u i n g t o espouse 

the view t h a t p r o m i s s o r y f r a u d remains a v i a b l e a c t i o n under 

Alabama law. By f o c u s i n g on the l a c k of an a d m i s s i o n by the 

a l l e g e d t o r t f e a s o r s , and t h e i r a p p a r e n t l y n o n c r e d i b l e 

p r o t e s t a t i o n s of innocence, the main o p i n i o n o v e r l o o k s the 

s u b s t a n t i a l c i r c u m s t a n t i a l e v i d e n c e of p r o m i s s o r y f r a u d and, 

i n the p r o c e s s , reweighs the e v i d e n c e t h a t was p r e s e n t e d t o 

the j u r y . 

The main o p i n i o n f a i l s t o acknowledge t h a t c i r c u m s t a n t i a l 

e v i d e n c e can be used t o e s t a b l i s h an i n t e n t not t o p e r f o r m and 

an i n t e n t t o d e c e i v e . Indeed, because p r o o f of an a l l e g e d 

t o r t f e a s o r ' s thoughts i s , by i t s n a t u r e , so d i f f i c u l t , 

c i r c u m s t a n t i a l e v i d e n c e o f t e n i s the o n l y way t o prove 

p r o m i s s o r y f r a u d . 

"'While the mere f a i l u r e t o p e r f o r m the 
promised a c t i s not by i t s e l f s u f f i c i e n t 
e v i d e n c e of f r a u d u l e n t i n t e n t , f o r purposes 
of a p r o m i s s o r y - f r a u d c l a i m , "the 
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f a c t f i n d e r may c o n s i d e r t h a t f a i l u r e , 
t o g e t h e r w i t h o t h e r c i r c u m s t a n c e s , i n 
d e t e r m i n i n g whether, a t the time the 
promise was made, the p r o m i s o r i n t e n d e d t o 
d e c e i v e . " ' 

"Ex p a r t e Grand Manor, I n c . , 778 So. 2d 173, 182 
( A l a . 2000) ( q u o t i n g Murphy v. Droke, 668 So. 2d 
513, 516 ( A l a . 1995)). A defendant's i n t e n t t o 
d e c e i v e can be e s t a b l i s h e d through c i r c u m s t a n t i a l 
e v i d e n c e t h a t r e l a t e s t o events t h a t o c c u r r e d a f t e r 
the a l l e g e d m i s r e p r e s e n t a t i o n s were made. Vance v.  
H u f f , 568 So. 2d 745, 750 ( A l a . 1990)." 

B y r d v. Lamar, 846 So. 2d 334, 343 ( A l a . 2002). 

The c i r c u m s t a n t i a l e v i d e n c e t h a t w a r r a n t e d s u b m i s s i o n of 

the p r o m i s s o r y - f r a u d c l a i m t o the j u r y and upon which the j u r y 

r e a s o n a b l y c o u l d have i n f e r r e d an i n t e n t on Target Media's 

p a r t not t o p e r f o r m the promised u n d e r t a k i n g s , i n c l u d e s the 

f o l l o w i n g : 

1. T arget Media was engaging i n the d e c e p t i v e p r a c t i c e of  
f a i l i n g t o d i s t r i b u t e o t h e r p u b l i s h e r s ' magazines  
l e a d i n g up t o and a t the time i t n e g o t i a t e d and e n t e r e d  
i n t o i t s c o n t r a c t w i t h S p e c i a l t y M a r k e t i n g . Target Media 
warehouseman J u s t i n Thurman t e s t i f i e d c o n c e r n i n g Target 
Media's p r a c t i c e s d u r i n g the months l e a d i n g up t o 
S p e c i a l t y M a r k e t i n g ' s c o n t r a c t i n g w i t h Target Media. He 
s t a t e d t h a t Target Media had a p r e e x i s t i n g p r a c t i c e of  
t h r o w i n g away l a r g e q u a n t i t i e s of customers' c u r r e n t  
magazines b e f o r e t h e y were ever d e l i v e r e d . 

2. The j u r y c o u l d i n f e r t h a t , from the v e r y b e g i n n i n g of the  
c o n t r a c t p e r i o d , T a rget Media engaged i n a p r a c t i c e of  
p r i o r i t i z i n g the l o a d i n g and d e l i v e r y of i t s magazines  
over the l o a d i n g and d e l i v e r y of S p e c i a l t y M a r k e t i n g ' s  
magazines. Gordon Adams, Wa l l a c e Adams, and Tommy Fowler 
t e s t i f i e d t h a t when Target Media's d e l i v e r y p e r s o n n e l 
p i c k e d up magazines f o r d i s t r i b u t i o n , they were under 
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company o r d e r s t o l o a d a l l of Target Media's magazines 
i n t o t h e i r d e l i v e r y v e h i c l e s f i r s t and t o l o a d magazines 
d e l i v e r e d f o r o t h e r companies, such as S p e c i a l t y 
M a r k e t i n g , o n l y i f t h e r e was room l e f t i n the d e l i v e r y 
v e h i c l e . The Target Media employees t e s t i f i e d t h a t o f t e n 
t h e r e was no room l e f t i n the d e l i v e r y v e h i c l e s f o r any 
magazines o t h e r than the ones p u b l i s h e d by Target Media, 
so o t h e r magazines were s i m p l y thrown away or d e l i v e r e d 
t o the r e c y c l i n g p l a n t . S p e c i a l t y M a r k e t i n g notes i n i t s 
b r i e f t h a t " [ t ] h e s c h e m a t i c s Ed Leader approved, by which 
[magazines] were l o a d e d f o r d e l i v e r y and d i s p l a y , never 
i n c l u d e d the P l a i n t i f f ' s [magazines], and the p r a c t i c e of 
t h r o w i n g away new [magazines] which never had been l o a d e d 
was i n p l a c e a t the time of the p r o m i s e s . " S p e c i a l t y 
M a r k e t i n g ' s b r i e f , p. 53. 

Gordon Adams t e s t i f i e d t h a t the s c h e m a t i c s -- which 
were e s s e n t i a l l y b l u e p r i n t s t e l l i n g t r u c k e r s i n what 
o r d e r t o l o a d the d e l i v e r i e s on t h e i r t r u c k and what 
l a y o u t was t o be used f o r magazine d i s p l a y s a t the 
d e l i v e r y l o c a t i o n s -- d i d not i n c l u d e S p e c i a l i t y 
M a r k e t i n g ' s magazine. Steve B u r t , a t r u c k d r i v e r f o r 
Target Media, l i k e w i s e t e s t i f i e d t h a t the s c h e m a t i c s 
never i n c l u d e d S p e c i a l t y M a r k e t i n g ' s magazine. Given 
t h a t these s c h e m a t i c s e x i s t e d from the s t a r t of the 
c o n t r a c t , t h i s t e s t i m o n y c o n s t i t u t e s e v i d e n c e t h a t Target 
Media never i n t e n d e d t o f u l f i l l i t s c o n t r a c t w i t h 
S p e c i a l i t y M a r k e t i n g . 

3. Target Media f a i l e d t o p e r f o r m i t s c o n t r a c t u a l 
o b l i g a t i o n s b e g i n n i n g d u r i n g the f i r s t year of the 2002 
d i s t r i b u t i o n c o n t r a c t . The main o p i n i o n c h a r a c t e r i z e s 
T a r get Media's f r a u d u l e n t p r a c t i c e s as o c c u r r i n g "from 
the b e g i n n i n g " of the c o n t r a c t . 8 

"These t h r e e former Target Media 
employees t e s t i f i e d t h a t T a rget Media d i d 
not comply w i t h the d e l i v e r y r e q u i r e m e n t s 
of the 2002 d i s t r i b u t i o n c o n t r a c t from the 
b e g i n n i n g . Gordon Adams, W a l l a c e Adams, 
and Fowler a l l t e s t i f i e d t h a t T a rget Media 
d i s c a r d e d most of the Truck Market News 
magazines b e f o r e the magazines were ever 
l o a d e d onto Target Media's d e l i v e r y t r u c k s 

8 
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4. B u r t a l s o t e s t i f i e d t h a t he was i n s t r u c t e d by Target 

Media t o f a l s i f y r o u t e sheets t o show t h a t magazines had 
been d e l i v e r e d t h a t i n f a c t had not been d e l i v e r e d . 
Other w i t n e s s e s a l s o t e s t i f i e d t h a t Target Media had a  
p r a c t i c e of i n s t r u c t i n g t h e i r d r i v e r s t o f a l s i f y t h e i r  
r o u t e r e p o r t s t o make the numbers l o o k good. 

5. The j u r y had b e f o r e i t s u b s t a n t i a l e v i d e n c e of Target  
Media's b u s i n e s s p r a c t i c e s and g e n e r a l w i l l i n g n e s s t o  
d e c e i v e S p e c i a l t y M a r k e t i n g f o r i t s own g a i n . 

The f o r e g o i n g c e r t a i n l y c o n s t i t u t e s s u b s t a n t i a l e v i d e n c e 

from which the j u r y c o u l d have i n f e r r e d p r o m i s s o r y f r a u d by 

Target Media, i . e . , "evidence of such weight and q u a l i t y t h a t 

f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l judgment can 

r e a s o n a b l y i n f e r " t h a t Target Media made i t s promises t o 

S p e c i a l t y M a r k e t i n g w i t h o u t ever h a v i n g had an i n t e n t t o keep 

them. See West v. Founders L i f e Assurance Co. of F l o r i d a , 547 

So. 2d 870, 871 ( A l a . 1989). T h i s C o u r t ' s r e v e r s a l of the 

judgment e n t e r e d on the j u r y ' s p r o m i s s o r y - f r a u d v e r d i c t 

a g a i n s t T arget Media and our r e v e r s a l of the t r i a l c o u r t ' s 

and vans. O f t e n , they s t a t e d , the 
magazines t h a t were thrown away were s t i l l 
i n the p l a s t i c wrap i n which they had been 
d e l i v e r e d ... , w i t h the bands h o l d i n g 
bundles of magazines s t i l l i n p l a c e . 
O c c a s i o n a l l y whole p a l l e t s of Truck Market  
News magazines were taken t o a nearby 
r e c y c l i n g p l a n t w i t h o u t b e i n g unloaded a t 
the O x f o r d f a c i l i t y a t a l l . " 

So. 3d a t . 
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d e n i a l of Target Media's motion f o r a judgment as a matter of 

law r e g a r d i n g the p r o m i s s o r y - f r a u d c l a i m can, i n my view, be 

a c c o m p l i s h e d o n l y by r e w e i g h i n g the e v i d e n c e and s u b s t i t u t i n g 

our f a c t u a l f i n d i n g s f o r those of the j u r y . 
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