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PARKER, J u s t i c e . 

In case no. 1110439, the Town of G u r l e y ("the Town") 

appeals the t r i a l c o u r t ' s judgment i n f a v o r of M & N 

M a t e r i a l s , I n c . ("M & N"), on M & N's i n v e r s e - c o n d e m n a t i o n 

c l a i m a g a i n s t the Town. We r e v e r s e the t r i a l c o u r t ' s judgment 

and render a judgment f o r the Town. In case no. 1110507, M & 

N c r o s s - a p p e a l s the t r i a l c o u r t ' s judgment i n f a v o r of the 

Town and S t a n Simpson on o t h e r c l a i m s . We a f f i r m . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

T h i s i s not the f i r s t time these p a r t i e s have been b e f o r e 

t h i s C o u r t . In Ex p a r t e Simpson, 36 So. 3d 15 ( A l a . 2009) 

("Simpson I " ) , t h i s C ourt c o n s i d e r e d p e t i t i o n s f o r the w r i t of 

mandamus f i l e d by the p a r t i e s based on the same f a c t s t h a t 

c r e a t e the b a s i s f o r the p r e s e n t a p p e a l s . We s e t f o r t h the 

f o l l o w i n g p e r t i n e n t f a c t s i n Simpson I : 

"M & N was formed i n 2003. At t h a t t i m e , M & N 
a c q u i r e d 160 a c r e s of mountain p r o p e r t y t o be used 
as a r o c k q u a r r y i n an u n i n c o r p o r a t e d area of 
Madison County. By June 2004, i t had purchased 
a p p r o x i m a t e l y 109 a d d i t i o n a l a c r e s i n the 
u n i n c o r p o r a t e d area f o r use i n c o n n e c t i o n w i t h the 
q u a r r y . For convenience, we w i l l r e f e r t o the 269 
a c r e s as 'the p r o p e r t y . ' The p r o p e r t y was l o c a t e d 
a p p r o x i m a t e l y one m i l e from the r e s i d e n c e of Stan 
Simpson. 
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"In J u l y 2003, more than a year b e f o r e h i s 
e l e c t i o n as mayor of the Town, Simpson became the 
c h a i r p e r s o n of a group of r e s i d e n t s of the Town 
known as the C i t i z e n s f o r a B e t t e r G u r l e y ('the 
CBG'). Between J u l y 2003 and November 23, 2004, the 
CBG a c t i v e l y opposed the o p e r a t i o n of a r o c k q u a r r y 
on the M & N p r o p e r t y . On J u l y 17, 2003, the Town 
c o u n c i l adopted R e s o l u t i o n no. 216, which s t a t e d , i n 
p e r t i n e n t p a r t : 

"'WHEREAS, the Town C o u n c i l of the 
Town of G u r l e y has o b t a i n e d i n f o r m a t i o n 
from the Alabama Department of 
E n v i r o n m e n t a l Management t h a t a c o r p o r a t i o n 
by the name of M & N, I n c o r p o r a t e d , has 
a p p l i e d f o r a p e r m i t t o op e r a t e a r o c k 
q u a r r y near the c o r p o r a t e l i m i t s of the 
Town of G u r l e y , and 

"'WHEREAS, the Town C o u n c i l has 
s e r i o u s concerns r e g a r d i n g the e f f e c t s such 
a r o c k q u a r r y would have on (1) a i r 
q u a l i t y , (2) damage from b l a s t i n g t o homes 
and b u s i n e s s e s , (3) l a r g e volumes of 
t r a f f i c on G u r l e y P i k e (the main s e r v i c e 
road f o r Madison County Elementary S c h o o l ) , 
(4) damage t o e x i s t i n g s t r e e t s by heavy 
t r u c k s and (5) damage t o the Town's water 
s t o r a g e tank l o c a t e d on G u r l e y P i k e , 

"'NOW, THEREFORE, be i t r e s o l v e d t h a t 
the Town of G u r l e y opposes the l o c a t i o n of 
a r o c k q u a r r y near the c o r p o r a t e l i m i t s of 
the Town.' 

"Simpson spoke o f t e n a t Town c o u n c i l meetings i n 
o p p o s i t i o n t o the q u a r r y . A l s o , the CBG c o n t a c t e d 
S t a t e Senator L o w e l l B a r r o n and S t a t e R e p r e s e n t a t i v e 
A l b e r t H a l l t o e n l i s t t h e i r a i d i n opposing the 
q u a r r y . Simpson and R e p r e s e n t a t i v e H a l l c o l l a b o r a t e d 
on House B i l l 170, a b i l l t h a t R e p r e s e n t a t i v e H a l l 
i n t r o d u c e d i n the Alabama L e g i s l a t u r e d u r i n g the 
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2004 l e g i s l a t i v e s e s s i o n . The b i l l , which became law 
on Fe b r u a r y 26, 2004, see A c t No. 2004-19, A l a . A c t s 
2004, a u t h o r i z e d the Town t o annex M & N's p r o p e r t y 
on the b a s i s of a m a j o r i t y v o t e of the Town's 
r e s i d e n t s i n a s p e c i a l a n n e x a t i o n referendum. 
A c c o r d i n g t o Simpson, the purpose of the a n n e x a t i o n 
was t o g i v e the Town c o n t r o l over the use of the 
p r o p e r t y . The referendum was conducted on A p r i l 13, 
2004, and the a n n e x a t i o n p r o p o s a l p a s sed by 191 
vo t e s t o 23 v o t e s . 

"On A p r i l 21, 2004, M & N a p p l i e d t o the Town 
f o r a b u s i n e s s l i c e n s e . The a p p l i c a t i o n was d e n i e d . 
On May 4, 2004, the Town imposed 'an immediate 
moratorium on the acceptance of a p p l i c a t i o n s f o r use 
p e r m i t s , b u i l d i n g p e r m i t s , r i g h t - o f - w a y p e r m i t s , 
z o n i n g c l a s s i f i c a t i o n , v a r i a n c e s , s p e c i a l e x c e p t i o n s 
or b u s i n e s s l i c e n s e s r e l a t i n g t o ' the p r o p e r t y . [ 1 ] 

" I n a p p r o x i m a t e l y A p r i l 2004, Simpson began a 
campaign f o r the o f f i c e of mayor of G u r l e y . D u r i n g 
h i s campaign, he p l e d g e d t o ' f i g h t a g a i n s t the r o c k 
q u a r r y . ' He was e l e c t e d on August 24, 2004, and 
assumed the d u t i e s of the o f f i c e on October 4, 2004, 
s e r v i n g as, among o t h e r t h i n g s , a v o t i n g member of 
the Town c o u n c i l . 

"Meanwhile, on J u l y 12, 2004, M & N e n t e r e d i n t o 
an agreement w i t h V u l c a n Lands, I n c . ('Vulcan 
La n d s ' ) , whereby V u l c a n Lands a c q u i r e d an o p t i o n t o  
purchase the p r o p e r t y f o r $3.75 m i l l i o n . The o p t i o n 
was t o e x p i r e on November 15, 2004. V u l c a n Lands 
f a i l e d t o e x e r c i s e i t s o p t i o n , a c c o r d i n g t o M & N, 

1The Town's moratorium on the acceptance of the 
a p p l i c a t i o n s f o r use p e r m i t s , b u i l d i n g p e r m i t s , r i g h t - o f - w a y 
p e r m i t s , z o n i n g c l a s s i f i c a t i o n , v a r i a n c e s , s p e c i a l e x c e p t i o n s , 
or b u s i n e s s l i c e n s e s r e l a t i n g t o M & N's p r o p e r t y was f o r 90 
days and was t o a l l o w the Town time t o conduct a st u d y t o 
determine the b e s t use f o r the l a n d . At the e x p i r a t i o n of 90 
days, on August 3, 2004, the Town extended the moratorium f o r 
an a d d i t i o n a l 90 days. 
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because of M & N's f a i l u r e t o a c q u i r e a b u s i n e s s 
l i c e n s e from the Town. N e v e r t h e l e s s , on November 23, 
2004, M & N s o l d the p r o p e r t y t o V u l c a n Lands. 

"On t h a t day, M & N ex e c u t e d two documents 
r e l a t i n g t o the d i s p o s i t i o n of the p r o p e r t y . One 
document was a g e n e r a l w a r r a n t y deed by which M & N 
s o l d the p r o p e r t y t o V u l c a n Lands f o r an u n d i s c l o s e d 
amount. In an i n t e r r o g a t o r y answer, M & N s t a t e d : 
' V u l c a n backed out [ o f the o p t i o n p r i c e ] because of 
no C i t y of G u r l e y [ b u s i n e s s ] l i c e n s e . T h i s reason 
[ i s t h e ] s o l e reason [ t h a t was] quoted from ... 
V u l c a n ... as t o why V u l c a n would not c l o s e . ' The 
wa r r a n t y deed c o n t a i n e d no r e s e r v a t i o n s of r i g h t s or 
ownership. 

"That same day, M & N e n t e r e d i n t o a r o y a l t y 
agreement ('the agreement') w i t h ' V u l c a n 
C o n s t r u c t i o n M a t e r i a l s LP, a Delaware L i m i t e d 
P a r t n e r s h i p , by and through i t s Southern & G u l f 
Coast D i v i s i o n ' ('Vulcan M a t e r i a l s ' ) . The agreement 
p r o v i d e d , i n p e r t i n e n t p a r t : 

"'WHEREAS, contemporaneously w i t h the 
e x e c u t i o n and d e l i v e r y of t h i s Agreement, 
V u l c a n [ M a t e r i a l s ] ( o r i t s a f f i l i a t e s ) and 
[M & N] are e x e c u t i n g o t h e r agreements 
whereby, among o t h e r u n d e r s t a n d i n g s , 
[ V u l c a n L a n d s ] w i l l a c q u i r e t i t l e t o 
a p p r o x i m a t e l y 269 a c r e s of r e a l p r o p e r t y 
near [ t h e Town] i n Madison County, Alabama, 
h e r e t o f o r e owned by [M & N] ("the 
P r o p e r t y " ) ; 

"'WHEREAS, V u l c a n [ M a t e r i a l s ] i s 
engaged i n the b u s i n e s s of m i n i n g , 
c r u s h i n g , p r o d u c i n g , d i s t r i b u t i n g , 
t r a n s p o r t i n g , and m a r k e t i n g of cr u s h e d 
stone p r o d u c t s used i n the c o n s t r u c t i o n 
i n d u s t r y ( " Q u a r r y i n g O p e r a t i o n s " ) ; 
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"'WHEREAS, V u l c a n [ M a t e r i a l s ] i n t e n d s  
t o e n t e r i n t o a l e a s e arrangement w i t h  
V u l c a n [Lands] t h a t w i l l a l l o w V u l c a n  
[ M a t e r i a l s ] t o conduct Q u a r r y i n g O p e r a t i o n s  
on the P r o p e r t y ; and 

"'WHEREAS, the p a r t i e s d e s i r e t o s e t 
f o r t h t h e i r u n d e r s t a n d i n g c o n c e r n i n g 
payment of r o y a l t i e s t o [M & N] and o t h e r 
terms r e l a t e d t o the s a l e by V u l c a n 
[ M a t e r i a l s ] of cr u s h e d stone c o n s t r u c t i o n 
aggregates ("Stone") r e c o v e r e d from the 
P r o p e r t y . 

"'NOW, THEREFORE, f o r and i n 
c o n s i d e r a t i o n of the mutual e x e c u t i o n of 
t h i s Agreement and the covenants and 
c o n d i t i o n s c o n t a i n e d h e r e i n , and o t h e r good 
and v a l u a b l e c o n s i d e r a t i o n , the r e c e i p t and 
s u f f i c i e n c y of which i s hereby 
acknowledged, the p a r t i e s h e r e t o do agree 
as f o l l o w s ' 

"(Emphasis added.) 

"Under the agreement, V u l c a n M a t e r i a l s was t o 
pay M & N 'earned r o y a l t i e s , ' which were ' e q u i v a l e n t 
t o 5% of the Average Annual S a l e s P r i c e ... of Stone 
q u a r r i e d , s o l d and removed from the P r o p e r t y ( t h e 
"Earned R o y a l t y ( i e s ) " ) d u r i n g each C o n t r a c t Year of 
the Term.' The agreement p r o v i d e d f o r a 'minimum 
r o y a l t y payment' i n the f o l l o w i n g terms: 

" ' I f the t o t a l of a l l Earned R o y a l t i e s 
p a y a b l e by V u l c a n [ M a t e r i a l s ] by the end of 
a C o n t r a c t Year i s l e s s than F i f t y Thousand 
D o l l a r s ($50,000) (the "Minimum"), V u l c a n 
[ M a t e r i a l s ] s h a l l pay [M & N] an a d d i t i o n a l 
r o y a l t y payment e q u i v a l e n t t o the 
d i f f e r e n c e between the Earned R o y a l t i e s 
w i t h r e s p e c t t o t h a t C o n t r a c t year and 
$50,000, which amount i s h e r e i n a f t e r 
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r e f e r e n c e d as the "Earned R o y a l t y 
S h o r t f a l l . " ' 

" A c c o r d i n g t o M & N, the c o n s i d e r a t i o n f o r the s a l e 
of the p r o p e r t y was a c t u a l l y $1 m i l l i o n , p l u s the 
r o y a l t y payments and o b l i g a t i o n s due under the 
agreement. 

"The agreement a l s o s t a t e d t h a t V u l c a n M a t e r i a l s 
had 'no o b l i g a t i o n t o mine': 

"'[M & N] acknowledges t h a t V u l c a n 
[ M a t e r i a l s ] s h a l l have the r i g h t , but not 
the o b l i g a t i o n , t o conduct Q u a r r y i n g 
O p e r a t i o n s on the P r o p e r t y ... d u r i n g the 
Term, i t b e i n g agreed t h a t the payment of  
the Earned R o y a l t y S h o r t f a l l ... and 
c o n s i d e r a t i o n p a i d by V u l c a n [ M a t e r i a l s ] a t 
the time of conveyance of the P r o p e r t y i s  
made i n l i e u of any such o b l i g a t i o n . ' 

"(Emphasis added.) 

can 
t o 

" F i n a l l y , the agreement p r o v i d e d t h a t V u l c 
M a t e r i a l s would be ' r e l i e v e d from the o b l i g a t i o n 
make any payments t o [M & N]' i f p r e v e n t e d 'by 
o p e r a t i o n of law' from ' c o n d u c t i n g Q u a r r y i n g 
O p e r a t i o n s on the P r o p e r t y . ' In p a r t i c u l a r , i t 
s t a t e d : 'Vulcan [ M a t e r i a l s ' ] o b l i g a t i o n s t o p e r f o r m 
... s h a l l be suspended d u r i n g the p e r i o d i t i s so 
p r e v e n t e d from c o n d u c t i n g Q u a r r y i n g O p e r a t i o n s . 
V u l c a n [ M a t e r i a l s ] , i n i t s s o l e d i s c r e t i o n , s h a l l  
determine what a c t i o n ( i f any) s h a l l be undertaken  
t o l i t i g a t e , oppose or o t h e r w i s e c h a l l e n g e an event  
c o n s t i t u t i n g O p e r a t i o n of Law.' (Emphasis added.) 
'Operation of law' i n c l u d e d condemnation, the 
e x e r c i s e of the r i g h t of eminent domain, and z o n i n g 
or such o t h e r land-use r e s t r i c t i o n s . In t h a t 
c o n n e c t i o n , the agreement f u r t h e r p r o v i d e d : 

" ' I n the event of a Taking of the 
P r o p e r t y ... , [M & N] hereby a s s i g n s t o 
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V u l c a n [ M a t e r i a l s ] i t s c l a i m , i n t e r e s t , or 
r i g h t ( i f any) i n any award t h a t may be 
made i n such p r o c e e d i n g . F u r t h e r , [M & N]  
agrees t h a t V u l c a n [ M a t e r i a l s ] s h a l l have  
the s o l e r i g h t and o b l i g a t i o n t o seek  
compensation and r e t a i n damages caused by  
the T a k i n g . ' 

"(Emphasis added.) 

"On January 18, 2005, V u l c a n M a t e r i a l s a p p l i e d 
t o the Town f o r a l i c e n s e t o op e r a t e the b u s i n e s s of 
'Quarrying and P r o c e s s i n g C o n s t r u c t i o n A g g r e g a t e s ' 
on the p r o p e r t y . That same n i g h t , the Town c o u n c i l 
adopted Ordinance no. 2004-284, which d e s i g n a t e d the 
p r o p e r t y as an a g r i c u l t u r a l zone. Simpson, as mayor, 
s u b s e q u e n t l y sent V u l c a n M a t e r i a l s a l e t t e r d e n y i ng 
the a p p l i c a t i o n , s t a t i n g , i n p e r t i n e n t p a r t : 
' " Q u a r r y i n g and P r o c e s s i n g C o n s t r u c t i o n A g g r e g a t e s " 
i s not a use p e r m i t t e d under the A g r i c u l t u r a l 
[zoning] c l a s s i f i c a t i o n now a p p l i c a b l e t o the 
p r o p e r t y i n q u e s t i o n . ' Simpson admits t h a t he was 
d i r e c t l y i n v o l v e d i n the d e c i s i o n t o deny the 
l i c e n s e a p p l i c a t i o n of V u l c a n M a t e r i a l s . As a 
consequence of the d e n i a l of p e r m i s s i o n t o op e r a t e 
the r o c k q u a r r y , V u l c a n M a t e r i a l s has p a i d M & N no 
r o y a l t i e s . 

" Subsequently, M & N sued the Town and Simpson. 
A l s o named as defendants i n M & N's c o m p l a i n t were 
(1) V u l c a n Lands, (2) V u l c a n M a t e r i a l s , and (3) 
V u l c a n M a t e r i a l s Company ( h e r e i n a f t e r r e f e r r e d t o 
c o l l e c t i v e l y as 'the V u l c a n e n t i t i e s ' ) . The 
c o m p l a i n t a l l e g e d t h a t a t a l l times r e l e v a n t t o the 
c l a i m s a g a i n s t him 'Simpson was a c t i n g i n h i s 
i n d i v i d u a l c a p a c i t y and/or h i s r e p r e s e n t a t i v e 
c a p a c i t y on b e h a l f of the Town.' The c l a i m s a g a i n s t 
Simpson i n c l u d e d i n t e r f e r e n c e w i t h b u s i n e s s or 
c o n t r a c t u a l r e l a t i o n s and n e g l i g e n c e and/or 
wantonness and sought d e c l a r a t o r y and/or i n j u n c t i v e 
r e l i e f . The c l a i m s a g a i n s t the Town i n c l u d e d i n v e r s e 
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condemnation[ 2] and n e g l i g e n c e [ 3 ] and a l s o sought 
d e c l a r a t o r y and/or i n j u n c t i v e r e l i e f . 

"The V u l c a n e n t i t i e s were named 'by v i r t u e of 
the p r o v i s i o n s of A l a . Code § 6-6-227 (1975), which 
r e q u i r e s t h a t a l l persons s h a l l be made p a r t i e s who 
have or c l a i m any i n t e r e s t which would be a f f e c t e d 
by the d e c l a r a t i o n . ' The V u l c a n e n t i t i e s have f i l e d 
a 'motion t o be excused from p a r t i c i p a t i o n a t 
t r i a l . ' In t h a t motion, they 'agree[d] t o be bound 
by any judgment e n t e r e d w i t h r e g a r d t o [M & N's] 
d e c l a r a t o r y judgment c l a i m . ' 

"Simpson and the Town each moved f o r a summary 
judgment. Simpson argued, among o t h e r t h i n g s , t h a t 

2M & N i n i t i a l l y brought i t s i n v e r s e - c o n d e m n a t i o n c l a i m 
under b o t h the F i f t h Amendment t o the U n i t e d S t a t e s 
C o n s t i t u t i o n and the Alabama C o n s t i t u t i o n . Based on M & N's 
r e l i a n c e upon the F i f t h Amendment the Town removed the case t o 
the U n i t e d S t a t e s D i s t r i c t C ourt f o r the N o r t h e r n D i s t r i c t of 
Alabama based upon f e d e r a l - q u e s t i o n j u r i s d i c t i o n . In 
response, M & N v o l u n t a r i l y d i s m i s s e d i t s F i f t h Amendment 
c l a i m and f i l e d an amended c o m p l a i n t i n the t r i a l c o u r t making 
no r e f e r e n c e t o the F i f t h Amendment. I n s t e a d , M & N a l l e g e d 
t h a t the Town's a c t i o n s v i o l a t e d A r t . I , § 23, A l a . Const. 
1901, A r t . X I I , § 235, A l a . Const. 1901, and § 18-1A-1 e t 
seq., A l a . Code 1975. 

3On November 27, 2006, the Town f i l e d a motion t o d i s m i s s 
s e v e r a l of M & N's c l a i m s a g a i n s t the Town. The Town argued 
t h a t the f o l l o w i n g c l a i m s of M & N's a g a i n s t the Town were due 
to be d i s m i s s e d : the w r o n g f u l - i n t e r f e r e n c e - w i t h - c o n t r a c t u a l -
o r - b u s i n e s s - r e l a t i o n s c l a i m ; a l l wantonness c l a i m s ; and the 
n e g l i g e n t h i r i n g , r e t e n t i o n , and s u p e r v i s i o n c l a i m . M & N 
f i l e d a response. 

On March 16, 2007, the t r i a l c o u r t g r a n t e d the Town's 
motion t o d i s m i s s i n p a r t , t h e r e b y d i s m i s s i n g M & N's 
f o l l o w i n g c l a i m s a g a i n s t the Town: w r o n g f u l i n t e r f e r e n c e w i t h 
c o n t r a c t u a l or b u s i n e s s r e l a t i o n s ; n e g l i g e n t h i r i n g , 
r e t e n t i o n , and s u p e r v i s i o n ; and a l l wantonness c l a i m s . 

9 



1110439, 1110507 

he was e n t i t l e d t o a b s o l u t e immunity f o r any a c t i o n s 
he took r e l a t i n g t o the p r o p e r t y , e i t h e r b e f o r e or 
a f t e r he became mayor. The Town c h a l l e n g e d M & N's 
s t a n d i n g t o b r i n g the a c t i o n . The Town a l s o adopted 
Simpson's summary-judgment motion and b r i e f i n 
supp o r t o f the motion. I n o p p o s i t i o n t o the motions, 
M & N p r e s e n t e d , among o t h e r t h i n g s , e v i d e n c e 
i n d i c a t i n g t h a t Simpson had, many years ago, p l e a d e d 
g u i l t y t o two misdemeanor c r i m i n a l charges i n 
Tennessee. On A p r i l 16, 2009, the t r i a l c o u r t d e n i e d 
the motions. 

"Simpson f i l e d h i s p e t i t i o n on May 8, 2009, i n 
case no. 1080981; the Town f i l e d i t s p e t i t i o n on May 
11, 2009, i n case no. 1081027. Both p e t i t i o n s 
c h a l l e n g e M & N's s t a n d i n g t o p r o s e c u t e the 
u n d e r l y i n g a c t i o n . A l s o , the Town's p e t i t i o n a s s e r t s 
the defense o f a b s o l u t e immunity a g a i n s t the c l a i m 
based on Simpson's a l l e g e d n e g l i g e n c e . S i m i l a r l y , 
Simpson's p e t i t i o n a s s e r t s the defense o f a b s o l u t e 
immunity a g a i n s t the c l a i m s a l l e g i n g a g a i n s t him 
i n t e r f e r e n c e w i t h b u s i n e s s or c o n t r a c t u a l r e l a t i o n s 
and n e g l i g e n c e and/or wantonness. Each p e t i t i o n 
seeks a w r i t o f mandamus ( 1 ) d i r e c t i n g the t r i a l 
c o u r t t o v a c a t e i t s o r d e r o f A p r i l 16, 2009, denying 
Simpson's and the Town's summary-judgment motions, 
and ( 2 ) o r d e r i n g i t t o e n t e r a judgment i n f a v o r o f 
the movant." 

Simpson I , 36 So. 3d a t 19-22. 

We co n c l u d e d i n Simpson I t h a t M & N had s t a n d i n g t o sue 

the Town and Simpson based on events t h a t had o c c u r r e d b o t h 

b e f o r e and a f t e r the s a l e o f the 269 a c r e s owned by M & N 

("the p r o p e r t y " ) t o V u l c a n Lands. In d e t e r m i n i n g t h a t M & N 

had s t a n d i n g t o sue the Town and Simpson based on p r e - s a l e and 

p o s t - s a l e e v e n t s , we a l s o noted t h a t M & N may not be the r e a l 

10 



1110439, 1110507 

p a r t y i n i n t e r e s t p u r s u a n t t o Rule 17, A l a . R. C i v . P. 4 

However, we r e f u s e d t o make a d e t e r m i n a t i o n on t h a t i s s u e 

because n e i t h e r the Town nor Simpson had r a i s e d t h a t argument. 

Simpson I , 36 So. 3d a t 25. 

Co n c e r n i n g the i s s u e o f immunity, we c o n c l u d e d t h a t 

"the N o e r r - P e n n i n g t o n d o c t r i n e [ 5 ] a f f o r d s Simpson 
a b s o l u t e immunity f o r h i s p r e - e l e c t i o n conduct 
opposing the r o c k q u a r r y . A l s o , Simpson i s e n t i t l e d 
t o a b s o l u t e l e g i s l a t i v e immunity f o r h i s 

4 R u l e 17 p r o v i d e s , i n p e r t i n e n t p a r t : 

" ( a ) R e a l P a r t y i n I n t e r e s t . E v e r y a c t i o n s h a l l 
be p r o s e c u t e d i n the name of the r e a l p a r t y i n 
i n t e r e s t . An e x e c u t o r , a d m i n i s t r a t o r , g u a r d i a n , 
b a i l e e , t r u s t e e of an ex p r e s s t r u s t , a p a r t y w i t h 
whom or i n whose name a c o n t r a c t has been made f o r 
the b e n e f i t of another, or a p a r t y a u t h o r i z e d by 
s t a t u t e may sue i n t h a t p erson's own name w i t h o u t 
j o i n i n g the p a r t y f o r whose b e n e f i t the a c t i o n i s 
brought. No a c t i o n s h a l l be d i s m i s s e d on the ground 
t h a t i t i s not p r o s e c u t e d i n the name of the r e a l 
p a r t y i n i n t e r e s t u n t i l a r e a s o n a b l e time has been 
a l l o w e d a f t e r o b j e c t i o n f o r r a t i f i c a t i o n of 
commencement of the a c t i o n by, or j o i n d e r or 
s u b s t i t u t i o n o f , the r e a l p a r t y i n i n t e r e s t ; and 
such r a t i f i c a t i o n , j o i n d e r , or s u b s t i t u t i o n s h a l l 
have the same e f f e c t as i f the a c t i o n had been 
commenced i n the name of the r e a l p a r t y i n 
i n t e r e s t . " 
5As e x p l a i n e d i n Simpson I , the N o e r r - P e n n i n g t o n d o c t r i n e , 

under which p r i v a t e c i t i z e n s are a f f o r d e d immunity under 
c e r t a i n c i r c u m s t a n c e s , i s s e t f o r t h i n E a s t e r n R a i l r o a d  
P r e s i d e n t s Conference v. Noerr Motor F r e i g h t , I n c . , 365 U.S. 
127 (1961), and U n i t e d Mine Workers v. Pennington, 381 U.S. 
657 (1965) . 

11 
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p o s t - e l e c t i o n p a r t i c i p a t i o n i n the passage of z o n i n g 
Ordinance no. 2004-284. As t o these immunity bases 
f o r the e n t r y of a summary judgment, the p e t i t i o n s 
of Simpson and the Town are g r a n t e d and w r i t s are 
i s s u e d . 

"Simpson i s not, however, e n t i t l e d t o 
l e g i s l a t i v e immunity f o r h i s r o l e i n denying V u l c a n 
M a t e r i a l s ' a p p l i c a t i o n f o r a b u s i n e s s l i c e n s e . To 
[the] e x t e n t the p e t i t i o n s of Simpson and the Town 
a s s e r t l e g i s l a t i v e immunity as the b a s i s f o r the 
e n t r y of a summary judgment a g a i n s t M & N on i t s 
c l a i m a r i s i n g out of the d e n i a l of V u l c a n M a t e r i a l s ' 
l i c e n s e a p p l i c a t i o n , the p e t i t i o n s are d e n i e d . " 

Simpson I , 36 So. 3d a t 31. 

F o l l o w i n g Simpson I , the Town and Simpson sought t o amend 

t h e i r answers t o a s s e r t the a f f i r m a t i v e defense t h a t M & N was 

not the r e a l p a r t y i n i n t e r e s t under Rule 17. M & N f i l e d a 

motion t o s t r i k e the Town's and Simpson's amended answers; M 

& N argued t h a t the Town and Simpson had waived the 

a f f i r m a t i v e defense of r e a l p a r t y i n i n t e r e s t based on the 

f a c t t h a t the case had been pending f o r over f o u r years b e f o r e 

the Town and Simpson sought t o r a i s e the defense. On F e b r u a r y 

3, 2010, f o l l o w i n g a h e a r i n g , the t r i a l c o u r t g r a n t e d the 

Town's and Simpson's motions f o r l e a v e t o amend t h e i r answers; 

the t r i a l c o u r t e n t e r e d i t s judgment " [ a ] f t e r r e v i e w of 

[Simpson I ] , a r e v i e w of a l l r e l e v a n t and a p p l i c a b l e law, the 
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f i l e and the r e c o r d i n i t s e n t i r e t y , and h a v i n g c o n s i d e r e d the 

arguments and r e p r e s e n t a t i o n s made by c o u n s e l . " 

The case proceeded t o a j u r y t r i a l b e g i n n i n g on Febr u a r y 

14, 2011. The Town and Simpson f i l e d motions f o r a judgment 

as a matter of law ("JML") p u r s u a n t t o Rule 50, A l a . R. C i v . 

P., a t the c l o s e of M & N's e v i d e n c e . The Town argued, among 

o t h e r t h i n g s , t h a t A r t . I , § 23, A l a . Const. 1901, d i d not 

a p p l y and t h a t M & N c o u l d not m a i n t a i n i t s i n v e r s e -

condemnation c l a i m based on the a d m i n i s t r a t i v e and r e g u l a t o r y 

a c t i o n s t aken by the Town because such a r e g u l a t o r y " t a k i n g s " 

c l a i m i s u n s u s t a i n a b l e under § 235, A l a . Const. 1901. The 

Town and Simpson renewed t h e i r motions f o r a JML a t the c l o s e 

of a l l the e v i d e n c e . The t r i a l c o u r t g r a n t e d the Town's 

renewed motion f o r a JML i n p a r t and Simpson's motion f o r a 

JML i n p a r t ; the t r i a l c o u r t s u b m i t t e d t o the j u r y M & N's 

inv e r s e - c o n d e m n a t i o n c l a i m based upon § 235, A l a . Const. 1901, 

a g a i n s t the Town and M & N's w r o n g f u l - i n t e r f e r e n c e - w i t h -

c o n t r a c t u a l - o r - b u s i n e s s - r e l a t i o n s c l a i m a g a i n s t Simpson. 

B e f o r e the ma t t e r was s u b m i t t e d t o the j u r y , however, the 

p a r t i e s and the t r i a l c o u r t d i s c u s s e d whether M & N's i n v e r s e -
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condemnation c l a i m was m a i n t a i n a b l e under § 235. The Town's 

c o u n s e l e n t e r e d the f o l l o w i n g o b j e c t i o n : 

"And the Town of G u r l e y o b j e c t s t o any j u r y charges 
r e l a t i n g t o i n v e r s e condemnation, the r e c o v e r y , the 
damages, any j u r y charge r e l a t e d t o i n v e r s e 
condemnation. Because, as the C o u r t c o r r e c t l y 
s t a t e s , we don't t h i n k t h a t [§] 235 or the S t a t e of 
Alabama -- law of Alabama r e c o g n i z e s a r e g u l a t o r y 
t a k i n g , which i s what [M & N] has contended t h a t 
t h e y are making i n t h i s case. 

"Any r e g u l a t o r y t a k i n g i s c a l l e d f o r under the 
U.S. C o n s t i t u t i o n , [but M & N has] d i s m i s s e d any 
c l a i m s r e l a t e d t o the F i f t h Amendment and F o u r t e e n t h 
Amendment of the U.S. C o n s t i t u t i o n . 

"There has been no p h y s i c a l t a k i n g or i n j u r y t o 
the p r o p e r t y as d e f i n e d under Alabama law t h a t would 
a l l o w an i n v e r s e condemnation c l a i m t o go t o the 
j u r y . " 

The Town a l s o r e a s s e r t e d i t s o b j e c t i o n t o the t r i a l c o u r t ' s 

i n v e r s e - c o n d e m n a t i o n j u r y charge a f t e r the j u r y had been 

charged. 

On F e b r u a r y 22, 2011, the j u r y r e t u r n e d a v e r d i c t i n 

f a v o r of M & N and a g a i n s t the Town on M & N's i n v e r s e -

condemnation c l a i m ; the j u r y awarded M & N damages i n the 

amount of $2,750,000, p l u s 6% i n t e r e s t . The j u r y a l s o 

r e t u r n e d a v e r d i c t i n f a v o r of Simpson and a g a i n s t M & N on M 

& N's c l a i m of w r o n g f u l i n t e r f e r e n c e w i t h c o n t r a c t u a l or 

b u s i n e s s r e l a t i o n s a g a i n s t Simpson. 

14 
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On August 5, 2011, the t r i a l c o u r t e n t e r e d a judgment on 

the j u r y ' s v e r d i c t ; the t r i a l c o u r t amended i t s judgment on 

August 11, 2011. The t r i a l c o u r t ' s amended judgment p r o v i d e s , 

i n p e r t i n e n t p a r t : 

"On F e b r u a r y 14, 2011, the t r i a l o f the 
a f o r e - r e f e r e n c e d cause commenced. P r i o r t o the 
commencement o f s a i d t r i a l , the p a r t i e s consented t o 
p e r m i t t h i s C o u r t t o hear and d e c i d e the i s s u e o f 
l i t i g a t i o n expenses due t o [M & N] i n the event [M 
& N] p r e v a i l e d on i t s i n v e r s e condemnation c l a i m . On 
F e b r u a r y 22, 2011, the j u r y f o u n d i n [M & N's] f a v o r 
on the i n v e r s e condemnation c l a i m and a s s e s s e d 
damages a g a i n s t the [Town] i n the amount o f 
$2,750,000.00, p l u s 6% i n t e r e s t . 

"Subsequent t h e r e t o , a h e a r i n g was h e l d on [M & 
N's] c l a i m f o r l i t i g a t i o n expenses. Having c a r e f u l l y 
r e v i e w e d a l l b r i e f s , supplements t h e r e t o and a l l 
caselaw c i t e d by the p a r t i e s , r e l e v a n t or o t h e r w i s e , 
t h i s C o u r t hereby awards [M & N] l i t i g a t i o n expenses 
i n the amount o f $1,200,169.20 ( c o n s i s t i n g o f 
$1,158,969.00 f o r a t t o r n e y s ' f e e s and $41,200.26 
[ s i c ] f o r expenses). 

"  

" T h e r e f o r e , i t i s ORDERED, ADJUDGED and DECREED 
by the C o u r t as f o l l o w s : 

"1. The v e r d i c t of the j u r y h a v i n g been made i n 
open c o u r t , judgment be and i s hereby e n t e r e d i n 
f a v o r of the p l a i n t i f f , M & N M a t e r i a l s , I n c . , and 
a g a i n s t the defendant, The Town of G u r l e y , Alabama, 
i n the amount of $2,750,000.00, p l u s 6% i n t e r e s t 
b e g i n n i n g A p r i l 14, 2005, i n the amount of 
$966,493.15 t o t a l i n g $3,716,493.15 and the c o u r t 
c o s t s a s s o c i a t e d w i t h these p r o c e e d i n g s , f o r which 
e x e c u t i o n may i s s u e . 
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"2. The p l a i n t i f f , M & N M a t e r i a l s , I n c . , i s 
hereby awarded l i t i g a t i o n expenses i n the amount of 
$1,200,169.20, f o r which e x e c u t i o n may i s s u e . 

"3. The v e r d i c t of the j u r y h a v i n g been made i n 
open c o u r t , judgment be and i s hereby e n t e r e d i n 
f a v o r of the defendant, Mayor S t a n Simpson, as t o 
a l l c l a i m s a g a i n s t him. 

"4. The c l a i m s f o r d e c l a r a t o r y r e l i e f are hereby 
d i s m i s s e d w i t h o u t p r e j u d i c e i n view of the v e r d i c t . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) The t r i a l c o u r t d i d not r u l e on 

M & N's r e q u e s t f o r i n j u n c t i v e r e l i e f . 

On August 19, 2011, the Town f i l e d a renewed motion f o r 

a JML p u r s u a n t t o Rule 5 0 ( b ) , A l a . R. C i v . P. I n t h a t same 

motion, the Town r e q u e s t e d a l t e r n a t i v e postjudgment r e l i e f 

p u r s u a n t t o Rule 5 9 ( e ) , A l a . R. C i v . P. On November 17, 2011, 

p u r s u a n t t o Rule 59.1, A l a . R. C i v . P., the p a r t i e s consented 

t o e x t e n d the 90-day p e r i o d f o r r u l i n g on the Town's 

postjudgment motion, and the t r i a l c o u r t e n t e r e d an o r d e r 

r e t a i n i n g j u r i s d i c t i o n t o r u l e on the Town's postjudgment 

motion u n t i l December 19, 2011. On December 13, 2011, the 

t r i a l c o u r t d e n i e d the Town's postjudgment motion. The Town 

appealed. On January 24, 2012, M & N f i l e d a c r o s s - a p p e a l , 

naming the Town and Simpson as a p p e l l e e s . 
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On F e b r u a r y 13, 2012, upon motion of the p a r t i e s , t h i s 

C o urt e n t e r e d an o r d e r i n b o t h the appea l and the c r o s s - a p p e a l 

s t a t i n g t h a t the t r i a l c o u r t ' s o r d e r a p p e a l e d from was not a 

f i n a l judgment i n t h a t i t f a i l e d t o d i s p o s e of the c l a i m f o r 

i n j u n c t i v e r e l i e f . As a r e s u l t , we remanded the case t o the 

t r i a l c o u r t f o r i t " t o e n t e r a r u l i n g on the c l a i m f o r 

i n j u n c t i v e r e l i e f . " On F e b r u a r y 15, 2012, the t r i a l c o u r t 

e n t e r e d an o r d e r , as f o l l o w s : 

"On F e b r u a r y 13, 2012, the Supreme Court of 
Alabama remanded t h i s m a t t e r t o a l l o w t h i s Court an 
o p p o r t u n i t y t o d i s p o s e of M & N M a t e r i a l s , I n c . ' s 
('M & N') c l a i m f o r i n j u n c t i v e r e l i e f or o t h e r w i s e 
make the judgment on the j u r y ' s v e r d i c t f i n a l . A 
h e a r i n g on t h i s m a t t e r was h e l d on F e b r u a r y 15, 
2012. I t i s hereby ORDERED, ADJUDGED and DECREED by 
the Court t h a t i n l i g h t of the j u r y ' s v e r d i c t , M & 
N's c l a i m s f o r i n j u n c t i v e r e l i e f are hereby 
d i s m i s s e d w i t h o u t p r e j u d i c e . I n l i g h t of the 
d i s m i s s a l of the d e c l a r a t o r y and i n j u n c t i v e r e l i e f , 
i t i s f u r t h e r o r d e r e d t h a t V u l c a n M a t e r i a l s Company, 
V u l c a n C o n s t r u c t i o n M a t e r i a l s , L.P., and V u l c a n 
Lands, I n c . are hereby d i s m i s s e d w i t h o u t p r e j u d i c e 
as p a r t i e s t o t h i s a c t i o n . " 

( C a p i t a l i z a t i o n i n o r i g i n a l . ) 

I I . S t a n d a r d of Review 

D i f f e r e n t s t a n d a r d s of r e v i e w a p p l y i n our d e t e r m i n a t i o n 

of the c l a i m s b e f o r e us. In a d d r e s s i n g the Town's a p p e a l , 

which c h a l l e n g e s the t r i a l c o u r t ' s d e n i a l of i t s motion f o r a 
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JML on the i n v e r s e - c o n d e m n a t i o n c l a i m , we a p p l y the f o l l o w i n g 

s t a n d a r d of r e v i e w : 

"In American N a t i o n a l F i r e I nsurance Co. v.  
Hughes, 624 So. 2d 1362 ( A l a . 1993), t h i s C ourt s e t 
out the s t a n d a r d t h a t a p p l i e s t o the a p p e l l a t e 
r e v i e w of a t r i a l c o u r t ' s r u l i n g on a motion f o r a 
JML: 

"'The s t a n d a r d of r e v i e w a p p l i c a b l e t o 
a r u l i n g on a motion f o r JNOV [now r e f e r r e d 
to as a renewed motion f o r a JML] i s 
i d e n t i c a l t o the s t a n d a r d used by the t r i a l 
c o u r t i n g r a n t i n g or denying a motion f o r 
d i r e c t e d v e r d i c t [now r e f e r r e d t o as a 
motion f o r a JML]. Thus, i n r e v i e w i n g the 
t r i a l c o u r t ' s r u l i n g on the motion, we 
re v i e w the evi d e n c e i n a l i g h t most 
f a v o r a b l e t o the nonmovant, and we 
determine whether the p a r t y w i t h the burden 
of p r o o f has produced s u f f i c i e n t e v i d e n c e 
to r e q u i r e a j u r y d e t e r m i n a t i o n . ' 

"624 So. 2d a t 1366 ( c i t a t i o n s o m i t t e d ) . F u r t h e r , i n 
Cessna A i r c r a f t Co. v. T r z c i n s k i , 682 So. 2d 17 
(A l a . 1996), t h i s C ourt h e l d : 

"'The motion f o r a J.N.O.V. [now 
r e f e r r e d t o as a renewed motion f o r a JML] 
i s a p r o c e d u r a l d e v i c e used t o c h a l l e n g e 
the s u f f i c i e n c y of the evi d e n c e t o sup p o r t 
the j u r y ' s v e r d i c t . See, Rule 5 0 ( b ) , [Ala.] 
R. C i v . P.; Luker v. C i t y of B r a n t l e y , 520 
So. 2d 517 ( A l a . 1987). O r d i n a r i l y , the 
d e n i a l of a d i r e c t e d v e r d i c t [now r e f e r r e d 
to as a JML] or a J.N.O.V. i s p r o p e r where 
the nonmoving p a r t y has produced 
s u b s t a n t i a l e v i d e n c e t o sup p o r t each 
element of h i s c l a i m . However, i f p u n i t i v e 
damages are a t i s s u e i n a motion f o r a 
d i r e c t e d v e r d i c t or a J.N.O.V., then the 
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" c l e a r and c o n v i n c i n g " s t a n d a r d a p p l i e s . 
Senn v. Alabama Gas Corp., 619 So. 2d 1320 
( A l a . 1993).' 

"682 So. 2d a t 19 ( f o o t n o t e o m i t t e d ) . ' [ S ] u b s t a n t i a l 
e v i d e n c e i s e v i d e n c e of such weight and q u a l i t y t h a t 
f a i r - m i n d e d persons i n the e x e r c i s e of i m p a r t i a l 
judgment can r e a s o n a b l y i n f e r the e x i s t e n c e of the 
f a c t sought t o be proved.' West v. Founders L i f e  
A ssurance Co., 547 So. 2d 870, 871 ( A l a . 1989). See 
§ 12-21-12(d), A l a . Code 1975." 

C h e s h i r e v. Putman, 54 So. 3d 336, 340 ( A l a . 2010). 

In i t s c r o s s - a p p e a l , M & N argues t h a t the t r i a l c o u r t 

e r r e d by g r a n t i n g the Town's and Simpson's motions f o r a JML 

as t o c e r t a i n c l a i m s and by g r a n t i n g the Town's motion t o 

d i s m i s s c e r t a i n of M & N's c l a i m s a g a i n s t i t , see supra note 

3. C o n c e r n i n g M & N's arguments t h a t the t r i a l c o u r t e r r e d by 

g r a n t i n g the Town's and Simpson's motions f o r a JML, we a p p l y 

the s t a n d a r d of r e v i e w s e t f o r t h above. C o n c e r n i n g M & N's 

argument t h a t the t r i a l c o u r t ' s judgment g r a n t i n g i n p a r t the 

Town's motion t o d i s m i s s , we a p p l y the f o l l o w i n g s t a n d a r d of 

r e v i e w : 

"'On a p p e a l , a d i s m i s s a l i s not e n t i t l e d t o a 
p resumption of c o r r e c t n e s s . The a p p r o p r i a t e s t a n d a r d 
of r e v i e w under Rule 1 2 ( b ) ( 6 ) [ , A l a . R. C i v . P . ] , i s 
whether, when the a l l e g a t i o n s of the c o m p l a i n t are 
viewed most s t r o n g l y i n the p l e a d e r ' s f a v o r , i t 
appears t h a t the p l e a d e r c o u l d prove any s e t of 
c i r c u m s t a n c e s t h a t would e n t i t l e [him] t o r e l i e f . In 
making t h i s d e t e r m i n a t i o n , t h i s Court does not 
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c o n s i d e r whether the p l a i n t i f f w i l l u l t i m a t e l y 
p r e v a i l , but o n l y whether [he] may p o s s i b l y p r e v a i l . 
We note t h a t a Rule 12(b)(6) d i s m i s s a l i s p r o p e r 
o n l y when i t appears beyond doubt t h a t the p l a i n t i f f 
can prove no s e t of f a c t s i n su p p o r t of the c l a i m 
t h a t would e n t i t l e the p l a i n t i f f t o r e l i e f . ' " 

C.B. v. Bobo, 659 So. 2d 98, 104 ( A l a . 1995) ( q u o t i n g Nance v. 

Matthews, 622 So. 2d 297, 299 ( A l a . 1993)). 

I I I . D i s c u s s i o n 

A. Case No. 1110439 

F i r s t , the Town argues t h a t M & N's in v e r s e - c o n d e m n a t i o n 

c l a i m , based upon a d m i n i s t r a t i v e and/or r e g u l a t o r y a c t i o n s 

t a ken by the Town, i s not m a i n t a i n a b l e under § 235, A l a . 

Const. 1901, because, i t says, Alabama does not r e c o g n i z e as 

compensable a r e g u l a t o r y " t a k i n g . " M & N does not d i s p u t e 

t h a t i t s i n v e r s e - c o n d e m n a t i o n c l a i m i s based upon the Town's 

a d m i n i s t r a t i v e and/or r e g u l a t o r y a c t i o n s and argues t h a t i t s 

c l a i m i s m a i n t a i n a b l e under § 235. 

S e c t i o n 235, e n t i t l e d "Taking of p r o p e r t y f o r p u b l i c use 

by m u n i c i p a l and o t h e r c o r p o r a t i o n s , " p r o v i d e s , i n p e r t i n e n t 

p a r t : 

" M u n i c i p a l and o t h e r c o r p o r a t i o n s and 
i n d i v i d u a l s i n v e s t e d w i t h the p r i v i l e g e of t a k i n g 
p r o p e r t y f o r p u b l i c use, s h a l l make j u s t 
compensation, t o be a s c e r t a i n e d as may be p r o v i d e d 
by law, f o r the p r o p e r t y t a k e n , i n j u r e d , or 

20 



1110439, 1110507 

d e s t r o y e d by the c o n s t r u c t i o n or enlargement of i t s 
works, highways, or improvements, which compensation 
s h a l l be p a i d b e f o r e such t a k i n g , i n j u r y , or 
d e s t r u c t i o n . 

The p a r t i e s have not d i r e c t e d t h i s C o u r t ' s a t t e n t i o n t o 

any p r e c e d e n t i n which an in v e r s e - c o n d e m n a t i o n c l a i m based 

upon a r e g u l a t o r y " t a k i n g " by a m u n i c i p a l c o r p o r a t i o n was 

brought i n v o k i n g § 235. The Town argues t h a t , under the p l a i n 

language of § 235 -- t h a t the p r o p e r t y must be "tak e n , 

i n j u r e d , or d e s t r o y e d by the c o n s t r u c t i o n or enlargement of  

i t s works, highways, or improvements ..." (emphasis added) -¬

an i n v e r s e - c o n d e m n a t i o n c l a i m based upon a m u n i c i p a l 

c o r p o r a t i o n ' s r e g u l a t o r y " t a k i n g " of p r o p e r t y i s not 

s u s t a i n a b l e . The Town argues t h a t under § 235 t h e r e are 

e s s e n t i a l l y two r e q u i r e m e n t s t h a t must be met i n o r d e r t o 

m a i n t a i n an i n v e r s e - c o n d e m n a t i o n c l a i m : The p a r t y a l l e g i n g 

t h a t i t s p r o p e r t y has been taken p u r s u a n t t o i n v e r s e 

condemnation must prove, f i r s t , t h a t the p r o p e r t y has been 

"tak e n , i n j u r e d , or d e s t r o y e d " and, second, t h a t the p r o p e r t y 

has been p h y s i c a l l y d i s t u r b e d . 

The Town d i r e c t s our a t t e n t i o n t o Thompson v. C i t y of  

M o b i l e , 240 A l a . 523, 199 So. 862 (1941), among o t h e r 

a u t h o r i t i e s , i n su p p o r t of i t s argument t h a t an a c t u a l 
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p h y s i c a l d i s t u r b a n c e or i n v a s i o n of the p r o p e r t y must occur i n 

o r d e r t o support an i n v e r s e - c o n d e m n a t i o n c l a i m under § 235. 

T h i s Court s t a t e d i n Thompson: 

"In our r e c e n t case of Alabama Power Company v.  
C i t y of G u n t e r s v i l l e , 235 A l a . 136, 177 So. 332, 
339, 114 A.L.R. 181 [ ( 1 9 3 7 ) ] , a f t e r a f u l l r e v i e w of 
many a u t h o r i t i e s as t o what c o n s t i t u t e d a t a k i n g , 
i n j u r i n g or d e s t r o y i n g of p r o p e r t y w i t h i n the 
meaning of the c o n s t i t u t i o n a l p r o v i s i o n s which 
r e q u i r e t h a t j u s t compensation s h a l l be f i r s t made 
to the owner f o r such t a k i n g , i n j u r i n g or 
d e s t r o y i n g , we adopted the f o l l o w i n g r u l e of 
l i a b i l i t y , v i z : 'That j u s t compensation must be made 
by m u n i c i p a l c o r p o r a t i o n s and o t h e r c o r p o r a t i o n s and 
i n d i v i d u a l s i n v e s t e d w i t h the p r i v i l e g e of t a k i n g 
p r o p e r t y f o r p u b l i c use, when, by the c o n s t r u c t i o n 
or enlargement of " i t s " works, highways, or 
improvement, t h e r e w i l l be o c c a s i o n e d some d i r e c t  
p h y s i c a l d i s t u r b a n c e of a r i g h t , e i t h e r p u b l i c or 
p r i v a t e , which the owner en j o y s i n c o n n e c t i o n w i t h 
h i s p r o p e r t y , and which g i v e s i t an a d d i t i o n a l 
v a l u e , and t h a t by reason of such d i s t u r b a n c e he has 
s u s t a i n e d some s p e c i a l damage w i t h r e s p e c t t o h i s 
p r o p e r t y i n excess of t h a t s u s t a i n e d by the g e n e r a l 
p u b l i c . ' " 

240 A l a . a t 527, 199 So. a t 865 ( f i n a l emphasis added). See 

a l s o J e f f e r s o n Cnty. v. Southern N a t u r a l Gas Co., 621 So. 2d 

1282, 1286-87 ( A l a . 1993) ( h o l d i n g t h a t a j u r y may r e s o l v e a 

§ 235 c l a i m o n l y "where t h e r e i s ev i d e n c e of some d i r e c t 

p h y s i c a l i n j u r y t o the p r o p e r t y " ) ; C i t y of T u s c a l o o s a v.  

P a t t e r s o n , 534 So. 2d 283, 285-86 ( A l a . 1988) ( n o t i n g t h a t , i n 

a c l a i m brought p u r s u a n t t o § 235, t h e r e must be p r o o f t h a t a 
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government p r o j e c t "causes a d i r e c t p h y s i c a l d i s t u r b a n c e of a 

r i g h t , e i t h e r p u b l i c or p r i v a t e , t h a t the p r o p e r t y owner 

e n j o y s i n c o n n e c t i o n w i t h h i s p r o p e r t y " ) ; and Alabama Power  

Co. v. C i t y of G u n t e r s v i l l e , 235 A l a . 136, 143, 177 So. 332, 

339 (1937) ("We t h i n k the p r o p e r r u l e ... i s , t h a t j u s t 

compensation must be made by m u n i c i p a l c o r p o r a t i o n s and o t h e r 

c o r p o r a t i o n s and i n d i v i d u a l s i n v e s t e d w i t h the p r i v i l e g e of 

t a k i n g p r o p e r t y f o r p u b l i c use, when, by the c o n s t r u c t i o n or 

enlargement of ' i t s ' works, highways, or improvement, t h e r e 

w i l l be o c c a s i o n e d some d i r e c t p h y s i c a l d i s t u r b a n c e of a 

r i g h t , e i t h e r p u b l i c or p r i v a t e , which the owner e n j o y s i n 

c o n n e c t i o n w i t h h i s p r o p e r t y " ) . 

We f i n d the Town's argument p e r s u a s i v e . As t h i s C ourt 

s t a t e d i n J e f f e r s o n County v. Weissman, 69 So. 3d 827, 834 

( A l a . 2011): "We are c o g n i z a n t t h a t the l o n g - s e t t l e d and 

fundamental r u l e b i n d i n g t h i s C ourt i n c o n s t r u i n g p r o v i s i o n s 

of the c o n s t i t u t i o n i s adherence t o the p l a i n meaning of the 

t e x t . " W i t h i n the p l a i n meaning of i t s t e x t , § 235 does not 

make compensable r e g u l a t o r y " t a k i n g s " by an e n t i t y or person 

v e s t e d w i t h the p r i v i l e g e of t a k i n g p r o p e r t y f o r p u b l i c use. 

As s e t f o r t h i n our l o n g - s t a n d i n g p r e c e d e n t , the t a k i n g , 
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i n j u r y , or d e s t r u c t i o n of p r o p e r t y must be through a p h y s i c a l 

i n v a s i o n or d i s t u r b a n c e of the p r o p e r t y , s p e c i f i c a l l y "by the 

c o n s t r u c t i o n or enlargement of [a m u n i c i p a l or o t h e r 

c o r p o r a t i o n s ' ] works, highways, or improvements," not merely 

through a d m i n i s t r a t i v e or r e g u l a t o r y a c t s . 

M & N encourages us t o l o o k t o f e d e r a l caselaw c o n c e r n i n g 

r e g u l a t o r y " t a k i n g s " under the f i n a l c l a u s e of the F i f t h 

Amendment t o the U n i t e d S t a t e s C o n s t i t u t i o n , o f t e n r e f e r r e d t o 

as the " J u s t Compensation C l a u s e , " i n i n t e r p r e t i n g § 235. 

However, the language used i n the J u s t Compensation Cl a u s e i s 

not s i m i l a r t o the language i n § 235. The J u s t Compensation 

C l a u s e p r o v i d e s t h a t " p r i v a t e p r o p e r t y [ s h a l l not] be taken 

f o r p u b l i c use w i t h o u t j u s t compensation." T h e r e f o r e , the 

pre c e d e n t i n t e r p r e t i n g the J u s t Compensation Cl a u s e does not 

a i d our i n t e r p r e t a t i o n of the s u b s t a n t i a l l y d i f f e r e n t § 235. 

We a l s o note t h a t M & N c o u l d have a s s e r t e d i t s i n v e r s e -

condemnation c l a i m , which i s based upon the a d m i n i s t r a t i v e and 

r e g u l a t o r y a c t i o n s of the Town, pu r s u a n t t o the J u s t 

Compensation C l a u s e . See T a h o e - S i e r r a P r e s . C o u n c i l , I n c . v.  

Tahoe R e g ' l P l a n n i n g Agency, 535 U.S. 302, 306 n.1 (2002) 

("[The J u s t Compensation Clause] a p p l i e s t o the S t a t e s as w e l l 
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as the F e d e r a l Government. Chicago, B. & Q.R. Co. v. Chicago, 

166 U.S. 226, 239 (1897); Webb's Fabulous Pharmacies, I n c . v.  

B e c k w i t h , 449 U.S. 155, 160 (1980 ) . " ) . M & N i n i t i a l l y 

a s s e r t e d i t s c l a i m as a f e d e r a l c o n s t i t u t i o n a l c l a i m , but i t 

l a t e r v o l u n t a r i l y d i s m i s s e d t h a t c l a i m i n o r d e r t o keep t h i s 

case i n the s t a t e t r i a l c o u r t . M & N, as master of i t s 

c o m p l a i n t , chose t o f o r g o , f o r s t r a t e g i c a l purposes, any 

r e l i e f i t may have been e n t i t l e d t o under the f e d e r a l 

C o n s t i t u t i o n . 

Based on our h o l d i n g t h a t § 235 does not su p p o r t M & N's 

inv e r s e - c o n d e m n a t i o n c l a i m a s s e r t i n g a r e g u l a t o r y t a k i n g by 

the Town, we r e v e r s e the t r i a l c o u r t ' s judgment i n f a v o r of M 

& N on i t s i n v e r s e - c o n d e m n a t i o n c l a i m and render a judgment i n 

f a v o r of the Town. Our c o n c l u s i o n p r e t e r m i t s the o t h e r i s s u e s 

r a i s e d by the Town i n case no. 1110439. 

B. Case No. 1110507 

F i r s t , M & N argues t h a t the t r i a l c o u r t ' s judgment 

g r a n t i n g i n p a r t the Town's motion f o r a JML and t h e r e b y 

d i s m i s s i n g M & N's § 23, A l a . Const. 1901, c l a i m was i n e r r o r . 

The t r i a l c o u r t d e t e r m i n e d t h a t , p u r s u a n t t o W i l l i s v. 
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U n i v e r s i t y of N o r t h Alabama, 826 So. 2d 118 ( A l a . 2002), § 23 

was not a p p l i c a b l e t o the Town's a c t i o n s . 

S e c t i o n 23, e n t i t l e d "Eminent domain," p r o v i d e s : 

"That the e x e r c i s e of the r i g h t of eminent 
domain s h a l l never be a b r i d g e d nor so c o n s t r u e d as 
to p r e v e n t the l e g i s l a t u r e from t a k i n g the p r o p e r t y 
and f r a n c h i s e s of i n c o r p o r a t e d companies, and 
s u b j e c t i n g them t o p u b l i c use i n the same manner i n 
which the p r o p e r t y and f r a n c h i s e s of i n d i v i d u a l s are 
taken and s u b j e c t e d ; but p r i v a t e p r o p e r t y s h a l l not 
be taken f o r , or a p p l i e d t o p u b l i c use, u n l e s s j u s t 
compensation be f i r s t made t h e r e f o r ; nor s h a l l 
p r i v a t e p r o p e r t y be taken f o r p r i v a t e use, or f o r 
the use of c o r p o r a t i o n s , o t h e r than m u n i c i p a l , 
w i t h o u t the consent of the owner; p r o v i d e d , however, 
the l e g i s l a t u r e may by law secure t o persons or 
c o r p o r a t i o n s the r i g h t of way over the la n d s of 
o t h e r persons or c o r p o r a t i o n s , and by g e n e r a l laws 
p r o v i d e f o r and r e g u l a t e the e x e r c i s e by persons and 
c o r p o r a t i o n s of the r i g h t s h e r e i n r e s e r v e d ; but j u s t 
compensation s h a l l , i n a l l cases, be f i r s t made t o 
the owner; and, p r o v i d e d , t h a t the r i g h t of eminent 
domain s h a l l not be so c o n s t r u e d as t o a l l o w 
t a x a t i o n or f o r c e d s u b s c r i p t i o n f o r the b e n e f i t of 
r a i l r o a d s or any o t h e r k i n d of c o r p o r a t i o n s , o t h e r 

i n d i v i d u a l than m u n i c i p a l , or f o r the b e n e f i t of any 
a s s o c i a t i o n . " or 

F u r t h e r , t h i s Court s e t f o r t h the f o l l o w i n g c o n c e r n i n g the 

power of eminent domain and i t s l i m i t a t i o n s i n Gober v. 

Stubbs, 682 So. 2d 430, 433-34 ( A l a . 1996): 

"The power of eminent domain does not o r i g i n a t e 
i n A r t i c l e I , § 23. I n s t e a d , i t i s a power i n h e r e n t 
i n e v e r y s o v e r e i g n s t a t e . S e c t i o n 23 merely p l a c e s 
c e r t a i n l i m i t s on the e x e r c i s e of the power of 
eminent domain. T h i s Court s t a t e d i n S t e e l e v. 
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County Commissioners, 83 A l a . 304, 305, 3 So. 761, 
762 (1887): 

"'The r i g h t of eminent domain 
an t e d a t e s c o n s t i t u t i o n s , and i s an i n c i d e n t 
of s o v e r e i g n t y , i n h e r e n t i n , and b e l o n g i n g 
t o e v e r y s o v e r e i g n S t a t e . The o n l y 
q u a l i f i c a t i o n of the [ i n h e r e n t ] r i g h t i s , 
t h a t the use f o r which p r i v a t e p r o p e r t y may 
be taken s h a l l be p u b l i c The 
c o n s t i t u t i o n [of our S t a t e ] d i d not assume 
t o c o n f e r the power of eminent domain, but, 
r e c o g n i z i n g i t s e x i s t e n c e , [ f u r t h e r ] 
l i m i t e d i t s e x e r c i s e by r e q u i r i n g t h a t j u s t 
compensation s h a l l be made.' 

"In o r d e r f o r an e x e r c i s e of eminent domain t o be 
v a l i d under § 23, two r e q u i r e m e n t s must be met. See 
Johnston v. Alabama P u b l i c S e r v i c e Commission, 28 7 
A l a . 417, 419, 252 So. 2d 75, 76 (1971). F i r s t , the 
p r o p e r t y must be taken f o r a p u b l i c use and, w i t h 
one e x c e p t i o n i n a p p l i c a b l e here, i t cannot be taken 
f o r the p r i v a t e use of i n d i v i d u a l s or c o r p o r a t i o n s . 
T h i s f i r s t r e s t r i c t i o n i s no more than a r e s t a t e m e n t 
of a requirement i n h e r e n t i n a s o v e r e i g n ' s v e r y 
r i g h t t o e x e r c i s e eminent domain. See S t e e l e , 83 
A l a . a t 305, 3 So. a t 762. Second, ' j u s t 
compensation [must be p a i d ] f o r any p r i v a t e p r o p e r t y 
t a k e n . ' Johnston, 287 A l a . a t 419, 252 So. 2d a t 
7 6." 

(Footnotes omitted.) 

In W i l l i s , a p r o p e r t y owner owned p r o p e r t y a c r o s s the 

s t r e e t from a p a r k i n g l o t owned by the U n i v e r s i t y of N o r t h 

Alabama ("UNA"). UNA b u i l t a m u l t i l e v e l p a r k i n g deck on i t s 

p a r k i n g l o t ; i t was assumed t h a t the c o n s t r u c t i o n of the 

p a r k i n g deck reduced the v a l u e of the p r o p e r t y owner's 
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p r o p e r t y . As a r e s u l t , the p r o p e r t y owner " f i l e d an i n v e r s e -

condemnation a c t i o n a g a i n s t UNA, based on the a l l e g a t i o n t h a t 

UNA 'took' h i s p r o p e r t y w i t h o u t ' j u s t compensation,' i n 

v i o l a t i o n of § 23 " 826 So. 2d a t 119. T h i s Court h e l d 

t h a t even though the p r o p e r t y owner's p r o p e r t y was i n j u r e d , 

" s i n c e no p o r t i o n of W i l l i s ' s p r o p e r t y was 'taken,' or a p p l i e d 

t o p u b l i c use by UNA, UNA was not r e q u i r e d t o compensate 

W i l l i s under § 23." 826 So. 2d a t 121. A l s o s i g n i f i c a n t t o 

the h o l d i n g i n W i l l i s was the o v e r r u l i n g of c e r t a i n h o l d i n g s 

i n Foreman v. S t a t e , 676 So. 2d 303 ( A l a . 1995), as f o l l o w s : 

"Foreman v. S t a t e , 676 So. 2d 303 ( A l a . 1995), 
i n v o l v e d an i n v e r s e - c o n d e m n a t i o n a c t i o n i n which 
compensation was sought under § 23 of the 
C o n s t i t u t i o n of Alabama of 1901. In Foreman, t h i s 
C o urt h e l d t h a t i n ' " i n v e r s e condemnation a c t i o n s , 
a governmental a u t h o r i t y need o n l y occupy or i n j u r e 
the p r o p e r t y i n q u e s t i o n . " ' 676 So. 2d a t 305 
( q u o t i n g J e f f e r s o n County v. Southern N a t u r a l Gas  
Co., 621 So. 2d 1282, 1287 ( A l a . 1993)) (emphasis 
added i n Foreman). However, i n J e f f e r s o n County, the 
Court was a p p l y i n g § 235 of the Alabama 
C o n s t i t u t i o n , not § 23. As we have a l r e a d y noted, 
235 does not a p p l y t o the S t a t e . F i n n e l l v. P i t t s , 
222 A l a . 290, 132 So. 2 (1930). To the e x t e n t t h a t 
Foreman (and B a r b e r v. S t a t e , 703 So. 2d 314 ( A l a . 
1997), which r e l i e d on Foreman), h e l d t h a t under § 
23 '"a governmental a u t h o r i t y need o n l y occupy or  
i n j u r e the p r o p e r t y i n q u e s t i o n , " ' those h o l d i n g s 
are i n c o r r e c t and are hereby o v e r r u l e d . " 
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T h e r e f o r e , i t i s c l e a r , under the p l a i n language of § 23 

and under W i l l i s , t h a t the t r i a l c o u r t p r o p e r l y h e l d t h a t § 23 

does not a p p l y i n t h i s case. I t i s u n d i s p u t e d t h a t t h e r e was 

not an a c t u a l t a k i n g i n t h i s case and t h a t M & N has 

complained o n l y of a d m i n i s t r a t i v e and/or r e g u l a t o r y a c t i o n s 

t a ken by the Town. W i l l i s makes c l e a r t h a t § 23 a p p l i e s when 

a p h y s i c a l t a k i n g of the p r o p e r t y i n q u e s t i o n has o c c u r r e d . 6 

In the p r e s e n t case, M & N does not a l l e g e t h a t t h e r e was a 

p h y s i c a l t a k i n g of the p r o p e r t y i n q u e s t i o n . We a f f i r m t h e 

6The d i s s e n t d i s c u s s e s Alabama Department of  
T r a n s p o r t a t i o n v. Land Energy, L t d . , 886 So. 2d 787 ( A l a . 
2004), which was based upon the "law of the case" d o c t r i n e , 
not upon an i n t e r p r e t a t i o n by t h i s C ourt of § 23 a l l o w i n g f o r 
the r e c o v e r y of a r e g u l a t o r y " t a k i n g . " See, e.g., i d . a t 796 
("Under the g o v e r n i n g 'law of the case, ' . . . ) , 802 ("Given the 
p a r t i c u l a r p r o c e d u r a l and e v i d e n t i a r y p o s t u r e of t h i s case, 
and g i v e n the 'law of the case' e s t a b l i s h e d by the j u r y  
i n s t r u c t i o n s , we conclude t h a t the j u r y was e n t i t l e d t o f i n d 
t h a t LE p o s s e s s e d an i d e n t i f i a b l e p r o p e r t y - u s e i n t e r e s t b e f o r e 
the condemnation. In t h a t r e g a r d , one f e a t u r e of the law of  
the case, b i n d i n g on the j u r y , was the i n s t r u c t i o n t h a t i f i t 
found t o i t s r e a s o n a b l e s a t i s f a c t i o n t h a t ADOT [the Alabama 
Department of T r a n s p o r t a t i o n ] 'by a c q u i r i n g the s u r f a c e above 
the m i n e r a l e s t a t e of [LE] i m p r o p e r l y f o r e c l o s e d the 
p o s s i b i l i t y t h a t [LE] c o u l d r e c o v e r i t s m i n e r a l s , ' i t would be 
the duty of the j u r y t o determine damages"), and 803 
("Although t h e r e was t e s t i m o n y o f f e r e d by ADOT c o n t r a r y t o 
some of the t e s t i m o n y r e c i t e d above, under the a p p l i c a b l e 
s t a n d a r d of r e v i e w we must c o n s t r u e the r e c o r d i n f a v o r of LE 
and l o o k t o see o n l y i f t h e r e i s s u b s t a n t i a l e v i d e n c e i n the 
r e c o r d s u p p o r t i n g the j u r y ' s f i n d i n g t h a t a t a k i n g , as d e f i n e d  
by the j u r y i n s t r u c t i o n s , o c c u r r e d . " ) (some emphasis added). 
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t r i a l c o u r t ' s judgment g r a n t i n g the Town's motion f o r a JML as 

to M & N's § 23 c l a i m . 7 

Next, M & N argues t h a t the t r i a l c o u r t " e r r e d i n 

g r a n t i n g judgment as a ma t t e r of law on M & N's n e g l i g e n c e 

c l a i m s . " A l t h o u g h M & N c i t e s g e n e r a l a u t h o r i t y s e t t i n g f o r t h 

the elements of a n e g l i g e n c e c l a i m , M & N c i t e s no a u t h o r i t y 

e s t a b l i s h i n g t h a t the Town or Simpson owed M & N a duty. 

I n s t e a d , w i t h o u t c i t i n g any a u t h o r i t y , M & N g e n e r a l l y a l l e g e s 

t h a t the Town and i t s employees 

"had a duty t o ensure t h a t i t s mayor was q u a l i f i e d 
t o h o l d o f f i c e ... and t o p r o p e r l y p r o c e s s and i s s u e 
a b u s i n e s s l i c e n s e t o M & N and t o V u l c a n , t o 
p r e v e n t the a d o p t i o n of a r b i t r a r y and c a p r i c i o u s 
m o r a t o r i a t a r g e t i n g the p r o p e r t y , t o p r o p e r l y a s s i g n 
z o n i n g t o the p r o p e r t y ( i n c l u d i n g o v e r s e e i n g a 
pr o p e r l a n d use s t u d y ) , and t o p r o p e r l y a p p l y i t s 
e x i s t i n g z o n i n g o r d i n a n c e s . " 

Then, w i t h o u t c i t i n g any f a c t s , M & N g e n e r a l l y a l l e g e s t h a t 

the Town "breached those d u t i e s , which p r o x i m a t e l y caused 

damages t o M & N." M & N a l s o g e n e r a l l y argues, w i t h o u t 

c i t i n g any f a c t s , t h a t i t " p r e s e n t e d s u b s t a n t i a l e v i d e n c e from 

7We note t h a t M & N a l s o c i t e s B l a n k e n s h i p v. C i t y of  
Decatur, 269 A l a . 670, 115 So. 2d 459 (1959), and O p i n i o n of  
the J u s t i c e s No. 119, 254 A l a . 343, 48 So. 2d 757 (1950), i n 
supp o r t of i t s argument r e g a r d i n g § 23. However, those cases 
are d i s t i n g u i s h a b l e i n t h a t b o t h of those cases i n v o l v e d a 
p h y s i c a l t a k i n g of p r o p e r t y , u n l i k e the p r e s e n t case. 
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which the j u r y c o u l d have determined t h a t [the Town] a c t e d 

n e g l i g e n t l y " 

As s e t f o r t h i n our s t a n d a r d - o f - r e v i e w s e c t i o n above, a 

motion f o r a JML i s p r o p e r l y d e n i e d when the nonmoving p a r t y 

has produced s u b s t a n t i a l e v i d e n c e t o s u p p o r t each element of 

the p a r t y ' s c l a i m . See C h e s h i r e , s u p r a . M & N, the nonmoving 

p a r t y below and the c r o s s - a p p e l l a n t here, has the burden of 

d e m o n s t r a t i n g t h a t i t produced s u b s t a n t i a l e v i d e n c e t o s u p p o r t 

e v e r y element of i t s n e g l i g e n c e c l a i m s . M & N has f a i l e d t o 

c i t e any a u t h o r i t y t o s u p p o r t i t s a s s e r t i o n t h a t the Town owed 

M & N a duty and has f a i l e d t o i n d i c a t e which f a c t s i n the 

r e c o r d c o n s t i t u t e s u b s t a n t i a l e v i d e n c e s u p p o r t i n g the elements 

of i t s n e g l i g e n c e c l a i m s . T h i s Court h e l d as f o l l o w s i n 

U n i v e r s i t y of South Alabama v. P r o g r e s s i v e Insurance Co., 90 4 

So. 2d 1242, 1247-48 ( A l a . 2004): 

"Rule 28(a) (10), A l a . R. App. P., r e q u i r e s t h a t 
arguments i n an a p p e l l a n t ' s (or c r o s s - a p p e l l a n t ' s ) 
b r i e f c o n t a i n ' c i t a t i o n s t o the c a s e s , s t a t u t e s , 
o t h e r a u t h o r i t i e s , and p a r t s of the r e c o r d r e l i e d 
on.' The e f f e c t of a f a i l u r e t o comply w i t h Rule 
28(a)(10) i s w e l l e s t a b l i s h e d : 

" ' I t i s s e t t l e d t h a t a f a i l u r e t o comply 
w i t h the r e q u i r e m e n t s of Rule 2 8 ( a ) ( [ 1 0 ] ) 
r e q u i r i n g c i t a t i o n of a u t h o r i t y f o r 
arguments p r o v i d e s the Court w i t h a b a s i s 
f o r d i s r e g a r d i n g those arguments: 
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"'"When an a p p e l l a n t f a i l s t o 
c i t e any a u t h o r i t y f o r an 
argument on a p a r t i c u l a r i s s u e , 
t h i s Court may a f f i r m the 
judgment as t o t h a t i s s u e , f o r i t 
i s n e i t h e r t h i s C o u r t ' s duty nor 
i t s f u n c t i o n t o p e r f o r m an 
a p p e l l a n t ' s l e g a l r e s e a r c h . Rule 
2 8(a) ( [ 1 0 ] ) ; S p r a d l i n v. 
Birmingham A i r p o r t A u t h o r i t y , 613 
So. 2d 347 ( A l a . 1993)." 

" ' C i t y of Birmingham v. B u s i n e s s R e a l t y  
Inv. Co., 722 So. 2d 747, 752 ( A l a . 1998) . 
See a l s o McLemore v. F l e m i n g , 604 So. 2d 
353 ( A l a . 1992); S t o v e r v. Alabama Farm  
Bureau I n s . Co., 467 So. 2d 251 ( A l a . 
1985); and Ex p a r t e R i l e y , 464 So. 2d 92 
( A l a . 1985).' 

"Ex p a r t e Showers, 812 So. 2d 277, 281 ( A l a . 2001) . 
'[W]e cannot c r e a t e l e g a l arguments f o r a p a r t y 
based on u n d e l i n e a t e d g e n e r a l p r o p o s i t i o n s 
u nsupported by a u t h o r i t y or argument.' S p r a d l i n v.  
S p r a d l i n , 601 So. 2d 76, 79 ( A l a . 1992)." 

Based on i t s f a i l u r e t o c i t e any l e g a l a u t h o r i t y or f a c t s 

d e m o n s t r a t i n g t h a t the t r i a l c o u r t ' s JML on M & N's n e g l i g e n c e 

c l a i m s was i n e r r o r , we need not c o n s i d e r M & N's argument. 

Next, M & N argues t h a t the " t r i a l c o u r t e r r e d i n 

d i s m i s s i n g M & N's c l a i m s f o r n e g l i g e n t h i r i n g , r e t e n t i o n , and 

s u p e r v i s i o n . " M & N g e n e r a l l y argues t h a t "the t r i a l c o u r t 

e r r o n e o u s l y g r a n t e d [the Town's] motion t o d i s m i s s M & N's 

n e g l i g e n t h i r i n g , r e t e n t i o n , and s u p e r v i s i o n c l a i m s , " but M & 
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N does not p r o v i d e t h i s Court w i t h any a u t h o r i t y d e m o n s t r a t i n g 

t h a t the t r i a l c o u r t ' s judgment was i n e r r o r . I n s t e a d , M & N 

argues t h a t "a n e g l i g e n t h i r i n g and s u p e r v i s i o n c l a i m may l i e 

a g a i n s t a m u n i c i p a l i t y " and t h a t the Town " i n c o r r e c t l y argued 

t h a t i t c o u l d have no v i c a r i o u s l i a b i l i t y f o r the n e g l i g e n c e 

of i t s employees because of d i s c r e t i o n a r y f u n c t i o n immunity." 

However, M & N does not p r o v i d e t h i s C ourt w i t h any argument 

or a u t h o r i t y d e m o n s t r a t i n g t h a t the t r i a l c o u r t ' s judgment was 

i n e r r o r . T h e r e f o r e , we need not c o n s i d e r t h i s argument. See 

Rule 28(a) (10), A l a . R. App. P., and P r o g r e s s i v e I n s u r a n c e , 

s u p r a . 

Next, M & N argues t h a t the " t r i a l c o u r t e r r e d i n 

e x c l u d i n g e v i d e n c e of Simpson's p r i o r c o n v i c t i o n s . " In C i t y 

of Birmingham v. Moore, 631 So. 2d 972, 974 ( A l a . 1994), t h i s 

C o u r t h e l d t h a t " [ t ] h e d e c i s i o n t o admit or t o e x c l u d e 

e v i d e n c e i s w i t h i n the d i s c r e t i o n of the t r i a l judge, and we 

w i l l not r e v e r s e such a d e c i s i o n absent an abuse of 

d i s c r e t i o n . " T h i s Court a l s o h e l d i n Moore t h a t 

"the mere showing of e r r o r i s not s u f f i c i e n t t o 
w a r r a n t a r e v e r s a l ; i t must appear t h a t the 
a p p e l l a n t was p r e j u d i c e d by t h a t e r r o r . Rule 45, 
[ A l a . ] R. App. P. I n d u s t r i a l R i s k I n s u r e r s v.  
G a r l o c k E q uip. Co., 576 So. 2d 652, 658 ( A l a . 1991); 
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P r e f e r r e d R i s k Mut. I n s . Co. v. Ryan, 589 So. 2d 
165, 167 ( A l a . 1991)." 

621 So. 2d a t 973-74. In the p r e s e n t case, M & N has argued 

o n l y t h a t the t r i a l c o u r t e r r e d by e x c l u d i n g Simpson's p r i o r 

c o n v i c t i o n s , not t h a t the t r i a l c o u r t exceeded i t s d i s c r e t i o n 

i n d o i n g so. M & N g e n e r a l l y a l l e g e s t h a t i t was p r e j u d i c e d 

by the e x c l u s i o n of the e v i d e n c e of Simpson's p r i o r 

c o n v i c t i o n s , but i t o f f e r s no e x p l a n a t i o n as t o how i t was 

p r e j u d i c e d . M & N has f a i l e d t o demonstrate t h a t the t r i a l 

c o u r t exceeded i t s d i s c r e t i o n i n e x c l u d i n g the e v i d e n c e and, 

t h u s , has f a i l e d t o demonstrate r e v e r s i b l e e r r o r on the p a r t 

of the t r i a l c o u r t . 

L a s t l y , M & N argues t h a t the " t r i a l c o u r t e r r e d i n 

g r a n t i n g judgment as a m a t t e r of law on M & N's wantonness 

c l a i m s a g a i n s t Simpson" and t h a t the " t r i a l c o u r t e r r e d i n 

c h a r g i n g the j u r y on the a f f i r m a t i v e defense of j u s t i f i c a t i o n 

on M & N's i n t e n t i o n a l i n t e r f e r e n c e c l a i m . " However, M & N 

f a i l s t o c i t e a u t h o r i t y s u p p o r t i n g these arguments. M & N 

does make g e n e r a l a l l e g a t i o n s c o n c e r n i n g the f a c t s t o s u p p o r t 

i t s argument t h a t the t r i a l c o u r t ' s JML f o r Simpson on i t s 

wantonness c l a i m was i n e r r o r ; however, i t does not d i r e c t 

t h i s C o u r t ' s a t t e n t i o n t o s p e c i f i c f a c t s s u p p o r t i n g i t s 
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argument. T h e r e f o r e , we need not c o n s i d e r these arguments. 

See Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., and P r o g r e s s i v e  

I n s u r a n c e, s u p r a . 8 

C o n c l u s i o n 

Based on the f o r e g o i n g , i n case no. 1110439, we h o l d t h a t 

§ 235 does not sup p o r t M & N's in v e r s e - c o n d e m n a t i o n c l a i m t h a t 

i s based upon a d m i n i s t r a t i v e and/or r e g u l a t o r y a c t i o n s taken 

by the Town; t h u s , we r e v e r s e the t r i a l c o u r t ' s judgment i n 

f a v o r of M & N on i t s i n v e r s e - c o n d e m n a t i o n c l a i m and render a 

judgment i n f a v o r of the Town. In case no. 1110507, we a f f i r m 

the t r i a l c o u r t ' s judgment. 

1110439 -- REVERSED AND JUDGMENT RENDERED. 

Malone, C.J., and Woodall, S t u a r t , B o l i n , Shaw, and Wise, 

J J . , concur. 

Murdock, J . , concurs i n the r e s u l t . 

1110507 -- AFFIRMED. 

Malone, C.J., and Woodall, S t u a r t , B o l i n , Shaw, and Wise, 

J J . , concur. 

Murdock, J . , d i s s e n t s . 

8We note t h a t the Town and Simpson argued t h a t M & N was 
not the r e a l p a r t y i n i n t e r e s t under Rule 17, A l a . R. C i v . P. 
However, t h a t i s s u e i s i n c o n s e q u e n t i a l because, assuming t h a t 
M & N i s the r e a l p a r t y i n i n t e r e s t f o r e i t h e r some or a l l the 
c l a i m s , the Town and Simpson have p r e v a i l e d . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g i n the r e s u l t i n case no. 1110439 
and d i s s e n t i n g i n case no. 1110507). 

I concur i n the r e s u l t i n case no. 1110439; I d i s s e n t i n 

case no. 1110507. I w r i t e s e p a r a t e l y t o e x p l a i n my 

disagreement w i t h the r a t i o n a l e o f f e r e d by the main o p i n i o n i n 

case no. 1110507. 

The c l a i m of i n v e r s e condemnation a s s e r t e d by M & N 

M a t e r i a l s , I n c . , under § 23 of the Alabama C o n s t i t u t i o n of 

1901 was based not on a p h y s i c a l t a k i n g of the p r o p e r t y a t 

i s s u e , but upon a s o - c a l l e d " r e g u l a t o r y t a k i n g " by the Town of 

G u r l e y ("the Town"). In case no. 1110507, the main o p i n i o n 

r e j e c t s t h i s c l a i m on the ground t h a t 

" i t i s c l e a r , under the p l a i n language of § 23 
[Alabama Const. 1901] and under [ t h i s C o u r t ' s 
h o l d i n g i n ] W i l l i s [v. U n i v e r s i t y of N o r t h Alabama, 
826 So. 2d 118 ( A l a . 2 0 0 2 ) ] , t h a t the t r i a l c o u r t 
p r o p e r l y h e l d t h a t § 23 does not a p p l y i n t h i s case. 
... W i l l i s makes c l e a r t h a t § 23 a p p l i e s when a 
p h y s i c a l t a k i n g of the p r o p e r t y i n q u e s t i o n has 
o c c u r r e d . " 

So. 3d a t . As d i s c u s s e d below, a l t h o u g h W i l l i s may 

h o l d t h a t § 23 does a p p l y when t h e r e has been a p h y s i c a l 

t a k i n g , i t s h o u l d not be rea d as h o l d i n g t h a t t h i s i s the o n l y 

c i r c u m s t a n c e i n which § 23 a p p l i e s . In any event, the p r e s e n t 

case i s d i s t i n g u i s h a b l e from W i l l i s . F u r t h e r , as a l s o 

d i s c u s s e d below, I do not agree t h a t the p l a i n language of 
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§ 23 f o r e c l o s e s compensation f o r a s o - c a l l e d " r e g u l a t o r y 

t a k i n g " of p r o p e r t y by the government. 

I do agree t h a t the Court i n W i l l i s d i d r e l y upon the 

l a c k of a p h y s i c a l t a k i n g as a b a s i s f o r r u l i n g a g a i n s t the 

landowner i n t h a t p a r t i c u l a r case. 826 So. 2d a t 121. Such 

was the r a t i o n a l e o f f e r e d t o the Court by the government i n 

t h a t case. I d . The C o u r t ' s r e l i a n c e upon the government's 

r a t i o n a l e t o d e c i d e the case b e f o r e i t , however, must be 

c o n s i d e r e d i n l i g h t of the j u x t a p o s e d r a t i o n a l e s o f f e r e d t o 

the Court by the p a r t i e s . The a l t e r n a t i v e p o s i t i o n o f f e r e d t o 

the Court by the landowner was t h a t governmental a c t i o n t h a t 

r e s u l t e d i n a mere " i n j u r y " t o p r o p e r t y , as opposed t o an 

o u t r i g h t p h y s i c a l t a k i n g of i t , was s u f f i c i e n t t o s u s t a i n a 

c l a i m of i n v e r s e condemnation under § 23. I d . No i s s u e was 

p r e s e n t e d i n W i l l i s as t o whether a " r e g u l a t o r y t a k i n g " of 

p r o p e r t y by the government r e q u i r e d " j u s t compensation" t o the 

landowner under § 23. 

W i l l i s i n v o l v e d the c o n s t r u c t i o n of a p a r k i n g deck by the 

government on p r o p e r t y a d j a c e n t t o the p l a i n t i f f ' s . The 

p l a i n t i f f complained t h a t the presence of t h i s s t r u c t u r e 

r e s u l t e d i n a r e d u c t i o n i n the market v a l u e of the p l a i n t i f f ' s 

p r o p e r t y and, t h u s , t h a t h i s p r o p e r t y had been " i n j u r e d " f o r 
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purposes of § 23. 826 So. 2d a t 120. W i l l i s d i d not i n v o l v e , 

as does the p r e s e n t case, a r e g u l a t o r y a c t i o n by which the 

government d i r e c t l y and f o r m a l l y imposed r e s t r i c t i o n s upon the 

use of the p l a i n t i f f ' s p r o p e r t y . Nor d i d the p l a i n t i f f argue 

t h a t the government's a c t i o n s had d e p r i v e d h i s p r o p e r t y of a l l 

r e a s o n a b l e u s e s . 9 A c c o r d i n g l y , I cannot f i n d W i l l i s t o be 

d i s p o s i t i v e of the i s s u e of the p o t e n t i a l a p p l i c a t i o n of § 23 

i n the p r e s e n t case. 

The a p p l i c a b l e p r o v i s i o n of § 23 reads as f o l l o w s : 

" [ P ] r i v a t e p r o p e r t y s h a l l not be taken f o r , or a p p l i e d t o 

p u b l i c use, u n l e s s j u s t compensation be f i r s t made t h e r e f o r 

The "Takings C l a u s e " of the F i f t h Amendment t o the 

U n i t e d S t a t e s C o n s t i t u t i o n s t a t e s t h a t p r i v a t e p r o p e r t y s h a l l 

not "be taken f o r p u b l i c use, w i t h o u t j u s t compensation." I 

see no m a t e r i a l d i f f e r e n c e i n the wording of these two 

p r o v i s i o n s . 

As t h i s C ourt has r e c o g n i z e d : 

9 I do not mean by t h i s statement t o suggest t h a t a 
r e g u l a t o r y t a k i n g n e c e s s a r i l y o c c u r s o n l y when p r o p e r t y i s 
d e p r i v e d of a l l r e a s o n a b l e uses. See d i s c u s s i o n , i n f r a , of 
Alabama Dep't of T r a n s p o r t a t i o n v. Land Energy, L t d . , 886 So. 
2d 787 ( A l a . 2004), n o t i n g w i t h apparent a p p r o v a l U n i t e d 
S t a t e s Supreme Court j u r i s p r u d e n c e r e c o g n i z i n g the p o s s i b i l i t y 
of a r e g u l a t o r y " p a r t i a l t a k i n g . " 
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"[W]hen the U n i t e d S t a t e s Supreme Court c o n s t r u e s 
the F e d e r a l C o n s t i t u t i o n and i t s a p p l i c a t i o n t o a 
g i v e n s i t u a t i o n , i t i s c o n t r o l l i n g on us i n s o f a r as 
t h a t c o n s t i t u t i o n i s concerned. When we c o n s t r u e  
s i m i l a r f e a t u r e s of the S t a t e C o n s t i t u t i o n as  
a p p l i c a b l e t o the same s i t u a t i o n the d e c i s i o n of the  
U n i t e d S t a t e s c o u r t , though not c o n t r o l l i n g on us [ , ]  
s h o u l d be p e r s u a s i v e . A d i f f e r e n t c o n c l u s i o n would 
produce much c o n f u s i o n and i n s t a b i l i t y i n 
l e g i s l a t i v e e f f e c t i v e n e s s . " 

P i c k e t t v. Matthews, 238 A l a . 542, 547, 192 So. 261, 265-66 

(1939). T h i s Court o f t e n l o o k s t o f e d e r a l c o n s t i t u t i o n a l 

cases when c o n s i d e r i n g the meaning of a p a r t i c u l a r word i n a 

c o n s t i t u t i o n a l c o n t e x t . See, e.g., Cole v. R i l e y , 989 So. 2d 

1001, 1009-10 ( A l a . 2007) (See, J . , c o n c u r r i n g s p e c i a l l y ) ; 

J e f f e r s o n Cnty. v. Southern N a t u r a l Gas Co., 621 So. 2d 1282, 

1287 ( A l a . 1993) ( l o o k i n g t o U n i t e d S t a t e s Supreme Court cases 

t o draw a d i s t i n c t i o n between i n v e r s e condemnation and eminent 

domain). 

The U n i t e d S t a t e s Supreme Court has h e l d t h a t "government 

r e g u l a t i o n of p r i v a t e p r o p e r t y may, i n some i n s t a n c e s , be so 

onerous t h a t i t s e f f e c t i s tantamount t o a d i r e c t 

a p p r o p r i a t i o n or o u s t e r — and t h a t such ' r e g u l a t o r y t a k i n g s ' 

may be compensable under the F i f t h Amendment." L i n g l e v.  

Chevron U.S.A. I n c . , 544 U.S. 528, 537 (2005). As J u s t i c e 

Holmes e x p l a i n e d i n h i s watershed d e c i s i o n i n P e n n s y l v a n i a 
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C o a l Co. v Mahon, 260 U.S. 393, 415 (1922), " w h i l e p r o p e r t y 

may be r e g u l a t e d t o a c e r t a i n e x t e n t , i f r e g u l a t i o n goes too 

f a r i t w i l l be r e c o g n i z e d as a t a k i n g . " 

Furthermore, i n s o f a r as a t a k i n g f o r " p u b l i c use" i s 

r e q u i r e d , t h e r e i s no d i s p u t e t h a t the z o n i n g of the l a n d a t 

i s s u e here i n o r d e r t o p r e v e n t i t s use as q u a r r y was done f o r 

the p u r p o r t e d b e n e f i t of the Town and the p u b l i c a t l a r g e . 

Takings j u r i s p r u d e n c e i n b o t h the f e d e r a l and the s t a t e c o u r t s 

emphasizes the need t o "bar Government from f o r c i n g some 

peopl e alone t o bear p u b l i c burdens which, i n a l l f a i r n e s s and 

j u s t i c e , s h o u l d be borne by the p u b l i c as a whole." Armstrong  

v. U n i t e d S t a t e s , 364 U.S. 40, 49 (1960); C i t y C o u n c i l of  

Montgomery v. Maddox, 89 A l a . 181, 188-89, 7 So. 433, 436 

(1890). 

T h i s i s not the f i r s t case i n which t h i s Court has had 

the o p p o r t u n i t y t o d i s c u s s f e d e r a l " r e g u l a t o r y t a k i n g " 

j u r i s p r u d e n c e i n the c o n t e x t of a c l a i m under § 23 of the 

Alabama C o n s t i t u t i o n . In Alabama Department of T r a n s p o r t a t i o n  

v. Land Energy, L t d . , 886 So. 2d 787 ( A l a . 2004), the Court 

a f f i r m e d an i n v e r s e - c o n d e m n a t i o n award under § 23 of the 

Alabama C o n s t i t u t i o n based on a " t a k i n g " of s u r f a c e - m i n e a b l e 

c o a l . In so d o i n g , the Court r e l i e d upon the d o c t r i n e of law 
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of the case i n r e l a t i o n t o a f a i l u r e of the S t a t e 

( s p e c i f i c a l l y , the Alabama Department of T r a n s p o r t a t i o n 

("ADOT")) t o o b j e c t a t t r i a l t o a j u r y i n s t r u c t i o n t h a t the 

p l a i n t i f f was e n t i t l e d t o r e c o v e r f o r a " t a k i n g " i f the j u r y 

found t h a t the a c t i o n s of the S t a t e had p r e v e n t e d the 

p l a i n t i f f from m i n i n g the c o a l from i t s p r o p e r t y . Indeed, 

ADOT committed i t s e l f i n t h a t case t o a p o s i t i o n t h a t a 

" t a k i n g " c o u l d occur f o r purposes of § 23 by a s o - c a l l e d 

" r e g u l a t o r y t a k i n g . " 886 So. 2d a t 799. A c c o r d i n g l y , t h i s 

C o urt p r o v i d e d the f o l l o w i n g e x p l a n a t i o n of ADOT's p o s i t i o n i n 

t h a t case, h e l p f u l t o the p r e s e n t case because of i t s 

i n s t r u c t i v e d i s c u s s i o n of f e d e r a l " r e g u l a t o r y t a k i n g " 

j u r i s p r u d e n c e : 

"ADOT ... s t a t e [ s ] t h a t 

" ' t h e r e are two d i s t i n c t k i n d s of t a k i n g : 
p h y s i c a l t a k i n g s and r e g u l a t o r y t a k i n g s . A 
p h y s i c a l t a k i n g r e q u i r e s a p h y s i c a l 
i n v a s i o n or o c c u p a t i o n of the p r o p e r t y or 
t h a t the owner be o t h e r w i s e d i s p o s s e s s e d of 
the p r o p e r t y . A r e g u l a t o r y t a k i n g o c c u r s 
where the owner r e t a i n s the p r o p e r t y , but 
i t s use i s now r e g u l a t e d t o such a degree 
t h a t i t i s the l e g a l e q u i v a l e n t of a 
t a k i n g . See Lucas v. South C a r o l i n a C o a s t a l  
C o u n c i l , 505 U.S. 1003 (1992).' 

"ADOT f u r t h e r a s s e r t s t h a t the ' t a k i n g s 
j u r i s p r u d e n c e of the U.S. Supreme Court has 
r e c o g n i z e d two types of compensable r e g u l a t o r y 
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t a k i n g s : C a t e g o r i c a l and p a r t i a l . ' I t contends t h a t 
a c a t e g o r i c a l t a k i n g i s one i n which a l l 
e c o n o m i c a l l y v i a b l e use, meaning a l l economic v a l u e , 
has been absorbed by the r e g u l a t o r y i m p o s i t i o n . By 
p r o c e s s of e l i m i n a t i o n , i t concludes t h a t the 
a l l e g e d t a k i n g i n t h i s case must be a n a l y z e d as a 
' p a r t i a l ' t a k i n g t h a t i s ' r e g u l a t o r y i n n a t u r e ' 
because LE's c l a i m , which r e l a t e s o n l y t o 'a p o r t i o n 
of the m i n e r a l e s t a t e , i . e . , the s u r f a c e mineable 
c o a l , p r e v e n t s any c o n c l u s i o n t h a t a c a t e g o r i c a l 
t a k i n g of the 120-acre m i n e r a l e s t a t e o c c u r r e d . ' 
Thus, i n accordance w i t h the l e g a l p o s i t i o n ADOT has 
s t a k e d out, t h i s C ourt must c o n s i d e r whether t h e r e 
was s u b s t a n t i a l e v i d e n c e from which the j u r y c o u l d 
r e a s o n a b l y have c o n c l u d e d t h a t e i t h e r a f u l l or a 
p a r t i a l t a k i n g o c c u r r e d . C i t i n g Penn C e n t r a l  
T r a n s p o r t a t i o n Co. v. C i t y of New York, 438 U.S. 
104, 130-31, 98 S.Ct. 2646, 57 L.Ed.2d 631 (1978), 
ADOT argues t h a t ' [ t ] h e p o i n t a t which r e g u l a t i o n 
becomes a p a r t i a l t a k i n g does not p r e s e n t a b r i g h t 
l i n e t e s t , but r a t h e r an ad hoc b a l a n c i n g t e s t 
f o c u s e d on (1) d i s t i n c t i n v e s t m e n t backed 
e x p e c t a t i o n s , (2) the na t u r e of the government 
a c t i o n , and (3) the economic impact on the p r o p e r t y 
owner.'" 

Land Energy, 886 So. 2d a t 797. The Court a l s o noted t h a t , 

" ' [ w ] i t h r e s p e c t t o ' r e g u l a t o r y t a k i n g s , ' ADOT r e f e r r e d i n i t s 

t r i a l b r i e f t o 'a growing body of f e d e r a l law i n v o l v i n g the 

i s s u e , ' c i t i n g s i x d e c i s i o n s of the U n i t e d S t a t e s Supreme 

C o u r t , i n c l u d i n g Penn C e n t r a l , s u p r a ; Lucas v. South C a r o l i n a  

C o a s t a l C o u n c i l , 505 U.S. 1003, 112 S.Ct. 2886, 120 L.Ed. 2d 

798 (1992); and T a h o e - S i e r r a P r e s e r v a t i o n C o u n c i l , I n c . v. 

Tahoe R e g i o n a l P l a n n i n g Agency, 535 U.S. 302, 122 S.Ct. 1465, 

152 L.Ed. 2d 517 (2002)." 886 So. 2d a t 798. F u r t h e r , c i t i n g 
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Lucas, ADOT took the p o s i t i o n t h a t "'[a] r e g u l a t o r y t a k i n g 

o c c u r s where the owner r e t a i n s the p r o p e r t y , but i t s use i s 

now r e g u l a t e d t o such a degree t h a t i t i s the l e g a l e q u i v a l e n t 

of a t a k i n g . ' " I d . 

The C o u r t ' s o p i n i o n i n Land Energy went on t o e x p l a i n as 

f o l l o w s : 

" I n Penn C e n t r a l , s u p r a , the U n i t e d S t a t e s 
Supreme Co u r t acknowledged t h a t i t had t h e r e t o f o r e 
been unable t o develop any s e t fo r m u l a f o r 
d e t e r m i n i n g when compensation f o r a r e g u l a t o r y 
t a k i n g was due from the government, e x p l a i n i n g t h a t 
the cases on p o i n t had engaged i n ' e s s e n t i a l l y ad 
hoc, f a c t u a l i n q u i r i e s . ' Among the f a c t o r s p r i o r 
caselaw had i d e n t i f i e d as h a v i n g p a r t i c u l a r 
s i g n i f i c a n c e i n the a n a l y s i s was ' [ t ] h e economic 
impact of the r e g u l a t i o n on the c l a i m a n t and, 
p a r t i c u l a r l y , the e x t e n t t o which the r e g u l a t i o n has 
i n t e r f e r e d w i t h d i s t i n c t i n v e s t m e n t - b a c k e d 
e x p e c t a t i o n s . ' 438 U.S. a t 124, 98 S.Ct. 2646. In 
Lucas, the Court acknowledged t h a t i t s caselaw had 
produced some ' i n c o n s i s t e n t pronouncements.' 505 
U.S. a t 1016 n. 7, 112 S.Ct. 2886. The Court p o i n t e d 
out t h a t i t had s a i d on numerous o c c a s i o n s ' [ t h a t ] 
the F i f t h Amendment i s v i o l a t e d when land-use 
r e g u l a t i o n ... "denies an owner e c o n o m i c a l l y v i a b l e  
use of h i s l a n d . " ' 505 U.S. a t 1016, 112 S.Ct. 2886 
( q u o t i n g A g i n s v. C i t y of T i b u r o n , 447 U.S. 255, 100 
S.Ct. 2138, 65 L.Ed.2d 106 (1980)) (emphasis added 
i n L u c a s ) . ... 

"In T a h o e - S i e r r a P r e s e r v a t i o n C o u n c i l , s u p r a , 
the Court e x p l a i n e d t h a t ' [ t ] h e Penn C e n t r a l 
a n a l y s i s i n v o l v e s "a complex of f a c t o r s i n c l u d i n g 
the r e g u l a t i o n ' s economic e f f e c t on the landowner, 
the e x t e n t t o which the r e g u l a t i o n i n t e r f e r e s w i t h 
r e a s o n a b l e i n v e s t m e n t - b a c k e d e x p e c t a t i o n s , and the 
c h a r a c t e r of the government a c t i o n . " ' 535 U.S. a t 
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315 n. 10, 122 S.Ct. 1465 ( q u o t i n g P a l a z z o l o v. 
Rhode I s l a n d , 533 U.S. 606, 616, 121 S.Ct. 2448, 150 
L.Ed.2d 592 (2001)). The phrase a c t u a l l y used i n 
Penn C e n t r a l was ' d i s t i n c t i n v e s t m e n t - b a c k e d 
e x p e c t a t i o n s . ' Penn C e n t r a l c i t e d G o l d b l a t t v. Town 
of Hempstead, 369 U.S. 590, 594, 82 S.Ct. 987, 8 
L.Ed.2d 130 (1962), as the source of t h i s f a c t o r , 
but no p h r a s i n g s i m i l a r t o i t i s used a t the page 
c i t e d or anywhere e l s e i n the G o l d b l a t t o p i n i o n . The 
r e l e v a n t statements t h a t appear on the page c i t e d 
from G o l d b l a t t are s i m p l y t h a t ' [ t ] h e r e i s no s e t 
f o r m u l a t o determine where r e g u l a t i o n ends and 
t a k i n g b e g i n s ' ; t h a t a 'comparison of v a l u e s b e f o r e 
and a f t e r i s r e l e v a n t , ' but 'by no means 
c o n c l u s i v e ' ; and t h a t '[h]ow f a r r e g u l a t i o n may go 
b e f o r e i t becomes a t a k i n g we need not now d e c i d e , 
f o r t h e r e i s no e v i d e n c e i n the p r e s e n t r e c o r d which 
even r e m o t e l y suggests t h a t p r o h i b i t i o n of f u r t h e r 
m i n i n g w i l l reduce the v a l u e of the l o t i n q u e s t i o n ' 
( f o o t n o t e o m i t t e d ) . 3 

II 

" 3Penn C e n t r a l commented t h a t ' [ i ] t i s , of 
co u r s e , i m p l i c i t i n G o l d b l a t t t h a t a use r e s t r i c t i o n 
on r e a l p r o p e r t y may c o n s t i t u t e a " t a k i n g " ... 
perhaps i f i t has an unduly h a r s h impact upon the 
owner's use of the p r o p e r t y . ' 438 U.S. a t 127, 98 
S.Ct. 2646." 

Land Energy, 886 So. 2d a t 798. 

The Court ended i t s a n a l y s i s of the i s s u e w i t h an 

e x t e n s i v e r e v i e w of the t r i a l t e s t i m o n y r e l e v a n t t o the 

landowner's " r e a s o n a b l e e x p e c t a t i o n of a r e t u r n on 

i n v e s t m e n t . " 866 So. 2d a t 799-803. Based on t h i s e v i d e n c e , 

i t c o n c l u d e d t h a t the landowner had been d e p r i v e d of an 

" i d e n t i f i a b l e p r o p e r t y - u s e i n t e r e s t " w i t h i n the c o n t e x t of the 
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r e g u l a t o r y - t a k i n g j u r i s p r u d e n c e a p p l i c a b l e t o t h a t case. 866 

So. 2d a t 802-03. 

A l t h o u g h we are not bound by the f e d e r a l r e g u l a t o r y 

j u r i s p r u d e n c e r e l i e d upon by the Court i n Land Energy, I am 

persuaded t h a t we s h o u l d a p p l y some form of i t t o § 23 c l a i m s , 

g i v e n the v i r t u a l l y i d e n t i c a l language of t h a t s e c t i o n of our 

S t a t e c o n s t i t u t i o n and of the F i f t h Amendment t o the U n i t e d 

S t a t e s C o n s t i t u t i o n . I t h e r e f o r e r e s p e c t f u l l y d i s s e n t i n case 

no. 1110507. There i s ample ev i d e n c e from which the j u r y 

c o u l d have c o n c l u d e d t h a t the p r o p e r t y was s u i t e d p r i m a r i l y 

f o r m i n i n g the stone beneath i t s s u r f a c e and not f o r the 

a g r i c u l t u r a l purpose f o r which i t was zoned. A c c o r d i n g l y , 

t h i s i s a case i n which not o n l y has the landowner been 

d e p r i v e d of a " d i s t i n c t and " r e a s o n a b l e i n v e s t m e n t 

e x p e c t a t i o n , " but the government's a c t i o n a l s o has had an 

"unduly h a r s h impact upon the owner's use of the p r o p e r t y . " 
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